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= JouRNAL is published 
to advance sound thinking in 
the field of insurance law re- 
lating to Life, Health and 
Accident, Fire and Casualty, 
Automobile, and Negligence, 
and to review unfolding de- 
velopments of interest and im- 
portance. Thus the JouRNAL 
presents timely articles on 
pertinent subjects of insur- 
ance law, digests of recent 
decisions, comments on pend- 
ing legislation, reviews of 
legal articles in contemporary 
publications, and other fea- 
tures reflecting the changing 
scene of insurance law within 
its scope of coverage. 


In the interest of stimulating 
current thought and frank 
discussion of significant rele- 
vant topics in insurance law, 
the pages of the JouRNAL are 
made freely available. Be- 
cause of this open policy of 
expression, no editorial re- 
sponsibility is assumed for the 
ideas and opinions set forth. 
On this basis contributions 
are invited. 


setN 





aes 


cia as ee ee 
INSURANCE LAW JOURNAL 


ESTABLISHED 1872 
JANUARY 1945 NUMBER 264 


Contents 


Current Thought on Insurance Law PAGE 
“Mysterious Disappearance” Under the New Theft 

Policy R. E. Lee Field 3 
Negligence and the Liability of Aircraft Manufac- 
turers Kenneth R. Thompson 


Current Decisions on Insurance Law 
Automobile 
Fire and Casualty 
Life, Health and Accident 
Negligence (Other than Automobile) 


Insurance Round Table 
“You Don’t Neéd a Lawyer”. Insurance for the Cus- 
tomer. Clipping the “Fly-By-Night’s” Wings 
The Roosevelt-Radcliffe Letter 
What the Courts Are Doing 
Fraud and More Fraud. A Noteworthy Decision. 
Concubine as Beneficiary 
Digests of Articles on Insurance Law 


Old Statutes and New Constitutions. Insurance as 
Commerce in Constitution and Statute 


Who’s Who in This Issue 


Index for This Issue 





Published monthly by Commerce Clearing House, Inc., 214 N. Michigan 
Ave., Chicago 1, Illinois. Subscription price: $10 per year; single copies, 
price $1. Entered as second-class matter November 3, 1944, at the Post 
Office at Chicago, Illinois, under the Act of March 3, 1879. Copyright 1945, 
by Commerce Clearing House, Inc, All rights reserved. Printed in U.S. A. 





SELECTIVE - DEPENDABLE 


INSURANCE 
LAW REPORTS 


e There are individual units of the 


CCH INSURANCE LAW REPORTS for 
the insurance spheres of widest 
interest. 


Each selective unit covers the new 
decisions from all higher jurisdictions 
in its own particular province. 


For selective reporting of new 
insurance cases, to get the latest 
decision first, depend upon this dif- 
ferent, faster, insurance law reporter. 


COMMERGE) CLEARING) HOUSE, ING, 


PUBLIS@MERS OF TFOPECAL LAW REPORTS 


New YORK 1 CHICAGO 1 WASHINGTON 4 
Empire STATE BLOG. 214 N. MICHIGAN Ave. MUNSEY BLDG. 











“Mysterious Disappearance” 


Under the New Theft Policy 


by R. E. LEE FIELD 


_— OLD residence 
burglary, theft, larceny 
and robbery policy was 
replaced in April of 1943 
with the residence and 
outside theft policy con- 
taining the following new 
condition: 


“THEFT. The word ‘theft’ 
includes larceny, burglary 
and robbery. Mysterious 
disappearance of any in- 
sured property shall be pre- 
sumed to be due to theft’’. 


“The Old Law, the Evil, 
and the Remedy” 


In view of the nature of 
an insurance contract, and 
because, by virtue of its 
judicial construction from 
time to time it becomes 
almost a part of the body 
of the law itself, it seems logical to view a 
change in the language of such a contract 
very much as one would view a change in 
the wording of a statute. In seeking to 
interpret a new or amended statute, the 
pertinent common law rule of construction 
(which has been codified in Georgia, for 
example, in Code of 1933, Sec. 102-102) is 
as follows: 

“In all interpretations, the courts shall look 
diligently for the intention of the General As- 


sembly, keeping in view, at all times, the old 
law, the evil, and the remedy. . . .”’ 


In seeking to construe and interpret the 
“mysterious disappearance” clause, we will 
consider 1.) As the equivalent of the “old 
law”, the old forms, together with the re- 
ported cases which have construed them; 
2.) as the “evil”? sought to be cured, the fact 
that the extent of the coverage intended to 
be afforded was not plainly and fully stated 
in the policy; and, 3.) That “the remedy” 
for this evil is the inclusion in the policy 
of the new provision that: “Mysterious dis- 
appearance of any insured property shall 
be presumed to be due to theft”. The effect 
of this addition will be hereafter considered. 
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See “‘Who’s Who in This Issue,” theft’. 
page 60 


Substantial Meaning of 
New Clause 


When the new clause above 
quoted is read against the 
background of the old 
forms and the cases in 
which they have been con- 
strued, it becomes ap- 
parent that, in substance, 
its meaning is as though 
it read as follows: “Mys- 
terious disappearance of 
any insured property (un- 
der circumstances which 
would justify the inference 
that it was stolen) shall 
be presumed to be due to 
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Broadened Coverage Not Intended 


In other words, the language of the new 
form merely imports into the contract the 
rule of law by which the courts have long 
construed the old forms, it merely makes 
plain the intent of the parties which had not 
been hitherto clearly expressed, and which 
had resulted in some insurers, on account 
of the difficulty of substantiating loss by 
evidence, throwing up a barrier around the 
insured through which he could not break, 
to establish his loss. The new clause, then, 
would seem to be designed to remove an 
ambiguity inherent in the old forms, and 
really does not purport to broaden the cov- 
erage. 


The Authorities 


An examination of the authorities supports 
this conclusion. The general rule with re- 
gard to the old forms is well stated in the 
case of McDuff v. General Accident, Etc. 
Corp., (R. I. 1925), 131 Atlantic 548, 549, 
where the Court says, in part: 

‘It is often impossible to obtain direct evidence 


of the loss of jewelry by theft and such loss 
may be proved by circumstantial evidence. .. . 
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The plaintiff was not required to prove by 
direct evidence the theft of the rings; it was 
enough if he showed circumstances sufficient 
to justify the inference that they had been 
stolen, P 


It is not necessary to burden this brief dis- 
cussion with the citation of numerous au- 
thorities; fortunately, the point has received 
considerable attention, and the following 
annotations will prove helpful to those who 
wish to pursue the matter further, to-wit: 
46 L. R. A. (N. S.) 567; L. R. A. 1918 B, 
565; 41 A. L. R. 844; 44 A. L. R. 471; and 
54 A. L. R. 467. See also Cyclopedia of 
Insurance Law, Couch, Vol. 5, Sec. 1184a and 
citations, and Cooley's Briefs on Insurance 
(2d ed.) Vol. 6, pages 4978 et seq. 


Mere Disappearance 


A study of the authorities above cited irre- 
sistibly leads to the conclusion that, by the 
significant use of the phrase “mysterious 
disappearance”, coverage was not intended 
to be extended to cases of mere disappear- 
ance. After all, the hazard insured against 
is that of theft, and not the mere loss of 
property through carelessness or absent- 
mindedness. It was, however, the purpose 
of the insurer by the addition of the phrase 
to cover all losses that would reasonably be 
presumed to be theft, and while the phrase 
was not necessarily intended to extend cov- 
erage to situations which were not covered 
prior to April, 1943, its inclusion will tend 
to avoid troublesome situations over whether 
a theft has occurred or the property has 
merely been mislaid or lost. It is entirely 
possible, therefore, that coverage will be 
extended to situations never contemplated 
by the insurer, which will eventually result 
in many disappearance losses being paid. 


The Enthusiasm of Salesmen 


Most of the difficulty in handling claims will 
not arise from the wording of the policy, 
but from the manner of its sale. Many 
agents in their enthusiasm to sell this policy 
will go beyond the actual terms of the policy 
in their description of the scope of coverage. 
Too much stress will bé placed upon the 
term “mysterious disappearance” rather than 
upon the broad form of theft insurance 
which is provided by the policy and con- 
stitutes the basic insuring principle. Actu- 
ally, in presenting this policy to the public, 
the clause dealing with “mysterious dis- 
appearance” could be left out of the policy 
without weakening the sales effect or its 
purpose of providing insurance, provided the 
proper attitude is taken by the adjuster in 
the handling of questionable claims as to 
disappearance or theft. 
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What the Policy is Not 


The policy is a theft insurance policy how- 
ever, and is not a personal floater policy. 
Nor is it an all risk contract. Losses such 
as breakage are not covered unless due to 
theft and articles described in and protected 
by any other policy are not covered. The 
presentation of the policy to the public, 
therefore, in order for the policy to have 
its maximum effectiveness, should not be on 
the basis of the old patent medicine theory, 
as a “cure all” but on the basic principle that 
the policy is a theft policy. 

The question as to whether or not a par- 
ticular loss is covered will have to be de- 
cided upon its facts. Take for instance, a 
claim where. an insured has lost a bracelet 
from her wrist, there being no holdup. It 
is only fair to presume that the loss was 
due to breaking of, or an imperfect, clasp. 
There is nothing mysterious about the dis- 
appearance of the bracelet which could be 
presumed to be due to theft, hence the loss 
is not covered. Also take the case of a 
stone disappearing from a ring. If the 
stone is lost from a ring worn on the finger 
of a person, the loss is not a question of 
mysterious disappearance, but one of known 
fact, a loose stone dropping from the set- 
ting. It would be entirely unreasonable 
to presume a theft of a stone from a ring 
on the hand of a person without robbery 
(an overt act of which the insured would 
be cognizant) being the cause. Of course 
robbery losses are covered. On the other 
hand, suppose the loss of the setting oc- 
curred on the premises where the ring was 
lying in a bureau drawer or other receptacle 
and when last seen contained the stone, and 
the stone is missing from the setting, when 
the loss is discovered, it is reasonable to 
presume that a theft could have taken place 
and the loss would be covered. 


Courts May Favor Insured 


It should be borne in mind that the con- 
struction herein placed upon the phrase 
“mysterious disappearance” represents the 
views of insurance counsel, experienced in 
the construction of policies and the adjust- 
ment of losses thereunder. At the same 
time, it will be realized that courts do not 
always follow the reasoning or arguments 
of counsel for insurers in construing policies 
of insurance. On the contrary, no less an 
authority than the Supreme Court of the 
United States has summed up the attitude 
of the courts generally, in the following 
words: 

“The phraseology of contracts of insurance is 
that chosen by the insurer and the contract 


in fixed form is tendered to the prospective pol- 
icyholder who is often without technical train- 


JANUARY 


(4) 


19 





XUM 


w- 


ich 

to 
ted 
“he 
lic, 
ave 

on 
ry, 
hat 


ar- 
de- 


let 

It 
vas 
sp. 
lis- 


OSs 
2. 
the 
yer 

of 
wn 
et- 


ble 


ry 
ild 
rse 
1er 
IC- 
Jas 
cle 
nd 
eri 

to 
ice 


yn- 


he 

in 
st- 
ne 
ot 
its 
ies 
an 
he 
de 
ng 


is 
act 
01- 
in- 


| 





XUM 


ing, and who rarely accepts it with a lawyer 
at his elbow. So if its language is reasonably 
open to two constructions, that more favorable 
to the insured will be adopted’’. Aschenbrenner 
v. U. 8, F. & G. Co., (1934), 292 U. S. 80, 84, 85. 


The implication to be drawn from the above 
quotation is that the person who sits down 
to write, or to change, an insurance policv, 
does so “with a lawyer at his elbow”. If 
that be true, obviously it was known to those 
who framed the new forms that the phrase 
“mysterious disappearance” was one prac- 
tically, if not entirely, unknown to the law. 


Theft Away From Premises 


The most outstanding change made in the 
policy, however, and the one producing 
losses to which the insurers were not pre- 
viously exposed, is the “theft away from 
premises” coverage. On account of the tre- 
mendous possibilities for losses this coverage 
will be discussed briefly. 

Under this provision of the policy, it would 
be erroneous to assume that parcels, um- 
brellas and other personal property left 
inadvertently in subways, trolleys and other 
public conveyances and places would not be 
covered. Unfortunately for the insurers, 
there is a line of authorities to the effect 
that property so “lost” is not “lost prop- 
erty”, technically speaking, but comes 
within the different category of “property 
mislaid”’. 

The finder of “property mislaid’” acquires 
no special property in the article found; on 
the contrary, possession of the property is 
deemed to remain in the true owner, and, as 
has been held: 

“The finder of such property, knowing it to 
be mislaid or left by mistake, if he takes it 
with the felonious intent to appropriate it to 
his own use and thus deprive the owner of it, 
is guilty of larceny’’, State v, Courtsol, 89 Conn. 
564; 94 A. 973, 975. 


The case just cited involved a package of 
money left on a trolley car, and the finder, 
who endeavored to appropriate it to her own 


use, was convicted of larceny. Liability for 
such a loss would not accrue because of a 
“mysterious disappearance”, but rather be- 
cause the conversion of property so mislaid, 
by the finder thereof, would constitute a 
theft, and would be covered under the 
“Theft Away from the Premises” clause. 


Lost Property 


“Lost property”, according to Black’s Law 
Dictionary (2d ed.), is “Property which the 
owner has involuntarily parted with and 
does not know where to find or recover it, 
not including property which he has inten- 
tionally concealed or deposited in a secret 
place for safe-keeping”. (Citing authorities). 
Property insured under the policy under dis- 
cussion, which, through the negligence or 
inattention of the insured, has become “lost 
property”, was not lost to him by theft. 
“Lost property” may become the subject of 
larceny thereafter, as where a finder takes 
possession of it in the presence of the true 
owner and fraudulently, and with intent to 
steal, conceals the fact that he has done so. 
See, for example, Roberts v. State, 83 Ga. 
369. 
3ut the finder of lost property has certain 
rights, recognized by law. As against the 
true owner, the finder acquires no title, but 
as to all other persons the finder becomes 
the “substantial owner” of the property. 
See: Williams v. State, (Ind.) 75 N. E. 875. 
Generally, insofar as “lost property” is con- 
cerned we find in the law some basis for 
the ancient nursery jingle: 

“Finders keepers; 

Losers weepers."’ 


Conclusion 


We may, therefore, conclude that in many 
cases the insurers may be liable for “prop- 
erty mislaid”, or occasionally for the theft 
of “lost property” because an actual theft is 
committed and not because of mysterious 
disappearance. 


—_—$-—  —g——————_— 


The Lawyer’s Contract 


“Every person who enters into a learned profession undertakes to bring to the 


exercise of it a reasonable degree of care and skill. 


He does not undertake, 


if he is an attorney, that at all events you shall gain your case; nor does he 
undertake to use the highest possible degree of skill: there may be persons who 


have higher education and greater advantages than he has. 


But he undertakes to 


bring a fair, reasonable, and competent degree of skill.’"—Lord Chief Justice 
Tindal in Lamphier and wife v. Phipos, 1838. 
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Negligence and the Liability of 
Aircraft Manufacturers 


by KENNETH R. THOMPSON 


S THE LAW involving aircraft develops 

courts will draw upon the general rules 
of torts, in the absence of statute, to decide 
the problems of air law and insurance in- 
volving negligence. 


NEGLIGENCE LAW IN GENERAL 


Negligence is a lack of due diligence or care. 
A cause of action for negligence is based 
upon the elements of: a duty owed to the 
plaintiff; breach of that duty and injury 
proximately resulting from such breach. 
The duty to use due care is measured by 
exigencies of the occasion. What is proper 
care is not to be.gauged by looking back- 
ward after the happening. (Burke v. 
Wetherbee, 98 N. Y. 562; McGrell v. Office 
Butlding Co., 153 N. Y. 265.) 


Absolute Liability 


There exists at common law the maxim: 
“Sic utere tuo ut alienum non laedas”—so 
use your property as not to injure that of 
another—. This does not take away from 
the owner of property the privilege of using 
his property for all purposes for which it 
is adaptable, as long as he exercises due 
care and caution to prevent injury. 
“Although the maxim is sometimes applied 
as the basis of what is regarded as liability 
without negligence, even such authority 
does not go to the extent of applying the 
principle of the maxim to establish liability 
for the consequences of an inevitable acci- 
dent.” (38 Am. Jur. Negligence, Sec. 15) 


The Uniform State Law for Aeronautics 
provides under Section 5 that the owner 
of every aircraft which is operated over the 
lands or waters of the State involved is 
“absolutely liable” for injuries to persons or 
property on the land or water beneath, 
caused by the ascent, descent or flight of 
the aircraft, or the dropping or falling of 
any object therefrom, “whether such owner 
was negligent or not’, unless the injury is 
caused in whole or in part by the negligence 
of the person injured, or of the owner or 
bailee of the property injured. (Compare: 
C. C. H. Aviation Service Par. 11,000, 
11,001-6; and state enactments of the law) 
Future enactments may make a carrier 
“absolutely liable” for bodily injury or death 
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HERE are the numerous and healthy 

progeny of McPherson v. Buick 
Motor Co. in the field of aviation law. 
After a preliminary review of the gen- 
eral principles of negligence, the author 
considers these and other cases vital for 
aviation law. In Breen, Admz. v. Conn, 
Galer v. Wings, Ltd., American Air- 
ways v. Ford Motor Company, Maynard 
v. Stinson Aircraft Corporation, Glad- 
stone v.Grumman Aircraft Engineering 
Corporation, McCoy v. Stinson Aircraft 
Corporation, Sellers v. Champion Spark 
Plug Co., and others, he shows the 
foundations, made and making, for the 
liability of the manufacturer of the air- 
plane. This field of litigation, dormant 
during the war because of the limited 
number of aircraft supplied to the pub- 
lic, and the limitations on civilian air 
travel, is due to expand tremendously 
come the new peace. This latest of Mr. 
Thompson's studies of air law is at once 
an introduction to and a review of a 
field of air law of great future impor- 
tance-—The Editor. 





caused to persons or damage caused to prop- 
erty under certain circumstances. (See: 
Proposed Amendment to Civil Aeronautics 
Act, Ins. Law Journal, September 1944. 
No. 260, P. 528) 


It would seem that if there is to be uni- 
formity in statutes, it would be just as well 
to have a Federal Act requiring one enact- 
ment, rather than attempt to have all the 
States adopt a Special Statute. (See: 12 
Air Law Rev. 383, 396) 


The doctrine of absolute liability in tort 

law, as applied to airplanes, probably will 

develop only by virtue of statutes. (Com- 
are: 10 Airy Law Rev. 337, 340, 348; Ins. 
w Journal Sept. 1944, p. 535, 536) 


There may arise the question of whether or 
not liability without fault is constitutional 
under the Due Process Clauses of the Fed- 
eral and State Constitutions. (See: 9 Jour- 
nal of Air Law 133, 139) 


Some cases, like the case of City of Chicago 
v. Sturges, 222 U. S. 313, indicate that such 
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enactments may be constitutional. The 
Sturges case upheld an Illinois Statute im- 
posing liability regardless of negligence in 
cases where landowners suffered damages 
caused by a riot. The Court said (p. 323) 
“The imposition of absolute liability upon 
the community when property is destroyed 
through the violance of a mob is not, there- 
fore, an unusual police regulation.” 


Violation of Statute not 
Negligence Per Se 


In the case of Harvison v. Herrick, 1933 
USAvR 128; 248 N. W. 205, the plaintiff 
was towing his plane along a public highway 
without first obtaining a permit to do so 
from the County Highway Superintendent. 
[Towing of aircraft by other aircraft or 
towing of any device or object is prohibited 
except by permission of the Administrator; 
See: §74, Air Traffic Rules.] Failure to 
obtain a permit made him guilty of a mis- 
demeanor. Defendant collided with the 
wing of the plane after the plaintiff and his 
associates had tried their best to prevent 
the collision by waving flags for him to stop. 
The Jury found in favor of the plaintiff. 
On appeal, the defendant contended that the 
violation of the statute proximately caused, 
or at least contributed to, the accident; that 
it constituted negligence per se, and was 
sufficient to bar the plaintiff from recovery. 
The Appellate Court found for the respond- 
ent-plaintiff and considered that the situa- 
tion was analogous to the operation of an 
unlicensed automobile upon the highway 
and pointed out that the great weight of 
authority was that recovery could be had for 
damages suffered at the hands of a negli- 
gent third person unless it affirmatively ap- 
peared that the lack of license had a causal 
connection with the injury. (See also: 
oe v. Third Ave. Ry. Co. 246 N. Y. 
) 


While there may be a rebuttable presump- 
tion that an unlicensed driver is unskillful, 
he is not considered a trespasser on a public 
highway and he may recover if his lack of 
a license did not contribute to the injury 


suffered. (Corbett v. Scott, 243 N. Y. 66) 


Contributory Negligence 


As a general rule the contributory negli- 
gence of the injured person will bar his re- 
covery of damages and there can be no 
verdict for the plaintiff in an action of negli- 
gence if the injured person by his own 
negligent act or by the negligence of an- 
other legally imputable to him, proximately 
contributed to the injury. The rule has been 
applied in aircraft cases. By code provi- 


1945 


sions and statutes, this rule is sometimes 
modified by the rule of comparative negli- 
gence, which provides that the damages are 
diminished in proportion to the negligence 
of the plaintiff. In this connection there 
is the “Half-Damage” rule that obtains in 
Admiralty. Under the American rule the 
court lumps the damages, they are then 
divided equally and assessed upon the re- 
spective vessels involved in a collision and 
no attempt to apportion the damages is 
made. Under Section one of the Uniform 
State Law for Aeronautics a hydroplane 
while at rest on water or while being oper- 
ated on or immediately above water, is gov- 
erned by “the rules regarding water 
navigation”. The application of admiralty 
law and rules to aircraft cases will grow 
as flying vessels become more numerous. 


In 1928 an unusual case grew out of the 
noise made by airplanes and in which the 
point of contributory negligence was in- 
volved. Deceased was traveling in an auto- 
mobile parallel to a railroad track and at 
a crossing turned on the track and was 
killed when an engine collided with his auto. 
At the time the deceased approached the 
crossing, 10 airplanes were passing over the 
town and creating a loud and roaring noise 
because they were flying lower than usual. 
The court found that the airplanes made 
such a noise as to drown the noise of the 
approaching train and to cause deceased not 
to suspect the train’s approach. The court 
held that the deceased was not guilty of 
contributory negligence. (Galveston, H. & 
S. A. Ry. Co. v. Letfeste, 8 S. W. (2d) 764; 
1928 USAvR 328) 


Inherently Dangerous Operations 


“As a general rule the employer is not liable 
for the negligence of an independent con- 
tractor. There are, however, certain ex- 
ceptions to this general rule. One of such 
exceptions is that the law will not allow 
one who has a piece of work to be done that 
is necessarily or inherently dangerous to 
escape liability to persons or property negli- 
gently injured in its performance by another 
to whom he has contracted such work. 
This is especially true where the agency or 
means employed to do the work, if not con- 
fined and carefully guarded, is liable to in- 
vade adjacent property, or the property of 
others, and destroy or damage it.” Ross, 
C. J. in Gerrard v. Fricker, 27 P. (2d) 678; 
CCH Aviation Service par. 902; 1935 
USAvR 118. 


Fricker’s apiary was damaged when Ger- 
rard Company employed the independent 
contractor Hawks Crop Dusting Co. to do 
the spraying of lettuce from an airplane in 
an adjoining field and the dust used for 


AIRCRAFT MANUFACTURERS 
(7) 








spraying and intended to kill worms on the 
lettuce, blew over into plaintiffs lands and 
did damage to his bees. The independent 
contractor was engaged in this particular 
kind of work. It furnished its own pilots 
and airplanes and in the operation was not 
under the control or direction of the de- 
fendant. Only the dust was supplied by 
Gerrard Company. The court in finding 
for the plaintiff pointed out that the defend- 
ant was within its legal rights in depositing 
insecticide on its lettuce, and could do this 
work itself or contract it, but, because of 
the very great likelihood of the poison dust 
spreading to adjoining premises and damag- 
ing property, it could not delegate this work 
to an independent contractor and thus avoid 
liability. The work was not delegable and 
the Crop Dusting Company was, in the per- 
formance thereof, the servant of the de- 
fendent. [Agricultural dusting prohibited 
except upon authority from the Adminis- 


trator; see § 74 Air Traffic Rules] 


Injury from Fright 


The plaintiff in Nebraska Silver Fox Corpo- 
ration v. Boeing Air Transport, Inc., (1932 
USAvR 164) claimed that by the operation 
of defendant’s airplanes the plaintiff’s foxes 
were frightened and it was contended that 
terror, fear and fright working on the 
animals and upon their propensities caused 
such a result that the young were aborted 
from the females prematurely and that some 
of the young, having been born were de- 
stroyed by the females. The court, basing 
its decision on the Gelvin case, 238 Fed. 14, 
said: 

“The Court of Appeals of this Circuit discussed 
the matter, recognized there were two rules of 
law that had been laid down by different courts, 
but held unequivocally that, so far as this 
United States Court in this Eighth Circuit was 
concerned, an action for damages could not be 
predicated upon mere fright. * * * ‘If an action 
cannot be predicated upon fright, it would seem 
that it necessarily follows that a recovery can 
not be had for injuries resulting from such 
fright * * *.’ * * * Now, in this case before 
us the airplanes never came close enough to 
those animals to touch them, and the only claim 
is that it frightened theny * * * It does not 


present an actionable wrong. No damage can 
be recovered.”’ 


A plaintiff cannot recover for injuries sus- 
tained by fright arising out of the negligence 
of the defendant, where there is no immedi- 
ate personal injury (Mitchell v. Rochester 
Ry. Co., 151 N. Y. 231) The rule is other- 
wise when there has been a physical impact, 
even though slight, and the fright may have 
even preceded the impact. (Comstock v. 
Wilson, 257 N. Y. 231) 
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Agency must be Proved 


The complaint in Munch & Romeo, Inc., v. 
Canton, 96 N. Y. Law Journal 876; Sup. Ct. 
N. Y. Co. Sept. 25, 1936; 1937 USAvR 57, 
alleged that the plaintiff's airplane was dam- 
aged when it came in collision with defend- 
ant’s airplane which was being operated by 
one Donahue “with the consent and permis- 
sion of the defendant” and that the collision 
was caused solely by Donahue’s negligence. 
The court dismissed the complaint and 
stated: “There is no allegation that Don- 
ahue was operating defendant’s airplane as 
agent, servant or employee of defendant 
or in defendant’s business and within the 
scope of his employment.” If Donahue had 
been operating an automobile this complaint 
would have been good because under the 
Vehicle and Traffic Law, Sec. 59, it is only 
necessary to show that the vehicle was be- 
ing operated with the owner’s consent, but 
in the absence of statute, the common law 
governs airplane cases and in order to hold 
the owner liable for the negligence of the 
operator, the airplane must, at the time of 
the accident, be in the use of or the pursuit 
of the owner’s business by the operator act- 
ing within the scope of his employment. 


A pilot may become the servant of a de- 
fendant, even though the defendant does not 
own the plane. The plaintiff in United Air 
Service v. Sampson, Appellate Court, Cal. 
Dec. 22, 1938; 86 Pac. (2d) 366; 1939 USAvR 
132 sought to recover damages for the loss 
of its airplane rented to defendant and 
piloted by Hague. Defendant, by way of 
a special defense, asserted that Hague was 
an independent contractor over whom he 
had no right of control and that the plane 
was hired by the pilot Hague. The Appel- 
late Court found that there was sufficient 
testimony in the record, if believed by the 
jury, to entitle the jury to conclude that 
Hague acted at all times in respect to the 
rental and operation of the crashed plane 
as an agent of the defendant, and even 
though Hague was not an expressly author- 
ized agent of defendant, the conduct of 
defendant, as testified to by plaintiff corpo- 
ration’s president, was such that the plain- 
tiff was justified in believing such an agency 
existed. In addition, the Appellate Court 
did not agree with defendant’s contention 
which was to the effect that the California 
Statutes made it unlawful for defendant, an 
unlicensed pilot, to act as an “airman” in 
any capacity whatsoever, and that not hav- 
ing a pilot’s license, he could not be the 
master or principal of Hague, a licensed 
air pilot, in and about the operation of the 
airplane. The Appellate Court in holding 
that a motion for a directed verdict, made 
by the defendant, should not have been 
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granted, said in the course of its opinion: 
“The mere fact that respondent, Sampson, 
could not under the law tell the licensed 
pilot when to ‘gun’ the motor, to rise above 
or stay below the clouds, to bank, to turn 
or to slip, does not make impossible the 
existence of any agency relationship be- 
tween him or Hague.” 


In this case Amelia Earhart Putnam testi- 
fied for the plaintiff and testifying in re- 
sponse to a hypothetical question, said that 
in her judgment the pilot Hague did not 
act prudently or as one who had experi- 
ence should have acted. The Appellate 
Court found that plaintiff's evidence was of 
that substantial character that precluded the 
trial court from withdrawing the case from 
the triers of fact on the issue of negligence. 


Negligence Authorities Generally 


In general, “authorities in negligence cases 
serve little purpose since each case must 
be determined by its own peculiar facts” 
and “decisions dealing with other accidents 
are not always satisfactory guides because, 

slightly varying circumstances may 
place different cases upon different sides 
of the line of careful conduct,” (McGuire v. 
New York Ry. Co., 230 N. Y. at p. 27; Wall 
v. International Ry. Co., 233 N. Y. 309, at p. 
313), but an attempt has been made above 
to present a brief introduction to some of 
the general principles of negligence involv- 
ing aircraft before we take up specific sub- 
jects for discussion. 


MANUFACTURER'S LIABILITY 


Insurance 


Practically all aircraft manufacturers carry 
Products Liability and Property Damage 
Insurance. The insurer usually agrees to 
indemnify the insured for sums which the 
insured shall become legally liable to pay 
by reason of bodily injury or death result- 
ing therefrom, sustained by a person and 
loss or damage to property including loss 
of use, arising out of the building, use, etc. 
of any aircraft or part or product manufac- 
tured, serviced, etc. by the insured, if due 
to any defect, negligence in manufacture 
or design, etc. or fault in materials or 
workmanship. 


Negligence of Manufacturer— 
Warranty or Negligence? 


When we consider the liability of a manu- 
facturer, we must bear in mind that lia- 
bility of the defendant may be predicated on: 
(1) breach of warranty, express or implied, 
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or. (2) negligence. Where a plaintiff limits 
his right to recover to a breach of war- 
ranty, then there must be privity of con- 
tract existing between the plaintiff and the 
manufacturer. The benefit of a warranty, 
either express or implied, ordinarily does 
not run with a chattel on its resale and in 
this respect is unlike a covenant running 
with the land, so as to give a subsequent 
purchaser a right of action against the orig- 
inal seller on a warranty. (Chysky v. ‘Deke 
Brothers Co., 235 N. Y. 468, 473; Ketterer 
v. Armour & Co., 247 Fed. Rep. 921.) 


Duty to Inspect 


Under certain facts and conditions the man- 
ufacturer of an article would be liable to a 
third person, even though no contractual 
relation existed between them, if the article 
sold were negligently prepared or manufac- 
tured (MacPherson v. Buick Motor Co., 217 
N. Y. 382). In the Buick case a manufac- 
turer of automobiles sold an auto to a re- 
tailer who resold it to the plaintiff. One of 
its wheels was made with defective wood 
and it collapsed. The plaintiff was injured. 
The wheel had been purchased by the de- 
fendant from another manufacturer. The 
evidence showed that its defects could have 
been discovered by reasonable inspection 
and that inspection was omitted, and on 
this basis, liability was established against 
the defendant. 


It is interesting to note how Judge Doyle 
in the case of Breen, Admx. v. Conn (1938, 
Ohio Court of Appeal), 1938 USAvR 160, 
regarded the MacPherson-Buick case as ap- 
plied to airplanes. He said: 


“The charge of negligence against the airplane 
company is apparently predicated upon a prin- 
ciple of law applicable to the purchase of new 
automobiles, which principle, in so far as it 
applies to such automobiles, has become estab- 
lished in this country. It is that the manufac- 
turer of an automobile is liable to the ultimate 
user of the vehicle for defects in its construc- 
tion. The liability is not based upon a breach 
of warranty, express or implied, but upon the 
theory in tort that ‘The manufacturer of an 
article not inherently dangerous when put to 
the use for which it is intended, owes to the 
public the duty of employing care, skill and 
diligence to see that it is reasonably fit for the 
purpose for which it was intended,’ and to dis- 
cover any defects of a character calculated to 
cause injury. Breck v. Rollaway Motor Co., 23 
O. App. 79; MacPherson v. Buick Motor Co., 
217 N. Y. 382; Johnson v. Cadillac Motor Car 
Co., 194 Fed. 497; Hirst v. Chevrolet Motor Co., 
261 Mass. 155; Heckel v. Ford Motor Co., 128 
Atl, 242; Quackenbush v. Ford Motor Co., 1953 
N. Y. Supp. 131, 167 App. Div. 433; Goullon v. 
Ford Motor Co., 44 F. (2d) 310; Foster v. Ford 
Motor Co., 139 Wash. 341, 246 Pac. 945. 
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‘‘Justice Cardozo, in MacPherson v. Buick Motor 
Co., supra, at page 389, expressed the principle 
in the following language: 

‘If the nature of a thing is such that it is 
reasonably certain to place life and limb in 
peril when negligently made, it is then a thing 
of danger. Its nature gives warning of the 
consequences to be expected. If to the element 
of danger there is added knowledge that the 
thing will be used by persons other than the 
purchaser, and used without new tests, then, 
irrespective of contract, the manufacturer of 
this thing of danger is under a duty to make 
it carefully.’ 

“This innovation in the law of torts has been 
applied to the purchase of new automobiles. It 
likewise applies to the purchase of new air- 
planes, Under no circumstances, however, could 
the rule be applicable to the sale of a second- 
hand airplane under the allegations in this 
petition. The petition fails to reveal any of 
the substance of the contract of sale.’’ 


A manufacturer is under a duty to test and 
inspect (Miller v. Steinfeld, 174 App. Div. 
337, 160 N. Y. Supp. 800) but the plaintiff 
should always endeavor to make out a 
strong case of negligence before he rests 
his case (Favo v. Remington Arms Co., 67 
App. Div. 414, 73 N. Y. Supp. 788; appeal 
dismissed, i73 N. Y. 600, 66 N. E. 1107). 


Privity 

There is a broad rule of liability applicable 
to the manufacturer of any chattel, whether 
it be a component part or an assembled 
entity. It is, in general, that if there is 
negligence in circumstances pointing to an 
unreasonable risk of serious bodily injury 
to the user of the chattel, liability may fol- 
low although privity is lacking. (Smith v. 
Peerless Glass Co., 259 N. Y. 292, 295.) Rea- 
sonable care consists among other things in 
making such inspections and tests during 
the course of manufacture and after the 
article is completed as the manufacturer 
should recognize as reasonably necessary to 
secure the production of a safe article. 
(Smith case, supra.) 


Where an article is inherently dangerous, 
such as explosives and poisons or might be- 
come dangerous if negligently manufac- 
tured, liability based on negligence may be 
established against a manufacturer, without 
proof of privity of contract; especially if 
the case is one in which the defendant 
should have given warning of the danger 
involved and failed to do so. (Rice v. Cope- 
land Products, Inc., 262 N. Y. 589.) 


Aircraft Manufacturer's Liability— 
Failure to Inspect 


While an air carrier of passengers may not 
be liable for flying a plane with a propeller 
blade that turns out to have a “fatigue” 
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break yet a manufacturer may be liable 
under the circumstances if it failed to ex- 
ercise proper inspection. Two cases illus- 
trate the matter: 


In the case of Galer v. Wings, Ltd. (Prov- 
ince of Manitoba, Court of King’s Bench, 
Nov. 11, 1938) (1938 USAvR 177; C. C. H. 
Av, L, Serv. 1225; (1939) 1 D. L. R. 13, 44; 
13 Jo. Air Law & Com. 198) a single engine 
monoplane fell after taking-off. It was 
found that one of the blades of the propeller 
had suffered a “fatigue” break. The mate- 
rial was flawless. Experts testified that 
the design of the blade was faulty and that 
as'a result of the stresses operating on it at 
the point were too high and impaired the 
margin of safety intended to be provided. 
The court found that there was no duty on 
the part of the defendant carrier to have 
the blade “etched” in order to discover de- 
fects and if it had been done it would not 
have disclosed the internal weakening which 
had been developing due to the operation 
of the fatigue stresses. The court said: 
‘The undertaking of the defendant was to make 
reasonable provision for the safety of its pas- 
sengers; to take all due care and to carry safely 
so far as reasonable care and fore-thought could 
attain that end. ‘Reasonable’ provision should 
not be extended to cover more than such pro- 
vision as human foresight and scientific knowl- 
edge can ensure—regard being had to the fact 
that aviation must necessarily be an adventure 
to which exceptional danger is attached. * * * 
Judged by the test referred to above I find that 
the defendant was not negligent.’’ 

The case of American Airways, Inc. and 
Aetna Casualty & Surety Company v. Ford 
Motor Company, Jan. 20, 1940; 258 App. Div. 
957; 1940 USAvR 70; C. C. H. a Law 
Ser. 912; reached the conclusion that the 
Ford Motor Company, as a manufacturing 
concern that had undertaken to make com- 
plete inspection of a transport plane and 
to do all necessary work including recon- 
ditioning of propellers, was liable to the 
transport company and its insurer for dam- 
ages paid when the plane crashed and when 
it was shown that the crash resulted from 
a “fatigue” crack which was brought on by 
tool marks on the hub and which marks 
could have been discovered upon reasonable 
examination. It was contended that the 
Ford Company knew that such marks were 
a grave source of danger. 


Improper Design 


Christine Maynard in 1937 sued the Stinson 
Aircraft Corporation in the Circuit Court for 
Wayne County, Michigan (1940 USAvR 
71) for injuries she callered. She alleged 
that the design of the plane was faulty and 
as a result the plane caught fire and she 
was burned. There was no evidence in the 
case that the plaintiff was guilty of con- 
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tributory negligence. The plaintiff made 
two claims of defects in design. It was 
claimed: (1) that the exhaust stacks were 
improperly designed in that they were too 
short, and being too short, they were likely 
to emit gases or flame at high temperature 
so close to the skin of the fuselage that if 
there was any fuel lurking free in the ship 
or gasoline, that gasoline vapor would be 
ignited by the exhaust gases; (2) that the 
design was negligent in the placing of the 
carburetor drain opening too close to the ex- 
haust stacks, and the making of that drain 
in a similar way too short. 


The court instructed the jury as follows: 


“If the design of the carburetor drain pipe 
was such that gasoline escaping through that 
drain was likely to accumulate on the metal 
part of the fuselage and cling there, I think 
that you would be at liberty to find from that 
fact that the design was inadequate, provided, 
you are able to find from the testimony in the 
case that a reasonably prudent man engaged in 
the design of airplanes [as of 1934—the court 
previously pointed out] would at that time have 
anticipated that there was a likelihood of fuel 
so escaping and so clinging to the under-body 
of the plane . . . did airplane designers at that 
time know, or ought they to have known, from 
the exercise of ordinary care of men who were 
skilled in that profession that there were in 
existence those two dangers: First, that gaso- 
line would come out of the drain pipe and stick 
on the under-body of the plane; and, second, 
that gasoline would come out from the exhaust 
stacks and across that fuel in such a way as 
to set fire to it. * * * the plaintiff must prove 
on that branch of the case that these things 
occurred. * * * 

“If you find that there was negligence in the 
design and that the design was so faulty that 
the cause of the fire is traceable directly to the 
faultiness of the design, then you will come to 
the question of damages sustained by the plain- 
tiff in the case. ..”’ 


The jury awarded damages against the man- 
ufacturer in the amount of $27,500. 


Manufacturer’s Drawings 


In the case of Gladstone v. Grumman Air- 
craft Engineering Corporation, (1938) 254 
App. Div. 871; 5 N. Y. Sup. (2d) 252, an 
action was brought against the Aircraft 
Engineering Corporation for the death of 
a United States Naval Reserve member 
who, while riding in the gunner’s seat in a 
plane designed by the defendant, was 
thrown with the seat into the sea. The 
complaint alleged that defendant prepared 
drawings for the purpose of permitting the 
government to make blueprints therefrom, 
which blueprints were to be used by the 
government in connection with the over- 
hauling and reassembling of the plane; that 
the drawings were delivered by the defend- 
ant to the Navy, knowing that the Navy 
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would rely thereon; that the drawings wera 
negligently prepared in that they omitted 
to include a contrivance necessary to main- 
tain the seat in a fixed and secure manner; 
that the plane after being used for a time 
was reassembled and in reassembling it the 
Navy used and relied upon the drawings 
submitted and that owing to the negligence 
of the defendant in preparing the drawings 
the person reassembling the plane failed to 
attach the necessary device. The Appellate 
division held that the complaint stated facts 
sufficient to constitute a cause of action. 


‘Method of Proof 


A plaintiff in attempting to make out a 
case of negligence against a manufacturer 
of a plane which had crashed, must show 
clearly that the condition which resulted 
in the crash was a condition which could 
not have been introduced by anything which 
occurred between the delivery of the plane, 
or between the performing of a certain 
operation on the plane, and the time of the 
accident, when the plane has been in con- 
stant use. The plaintiff must not fall short 
of eliminating possible extraneous causes 
which might account for the defective con- 
dition which brought about the crash. 
(McCoy v. Stinson Aircraft Corporation; 
Sup. Ct. Ontario Nov. 1939; 1942 USAvR 
154; CCH Av. Law Ser. 1230.) 


Where a welding job had been done on a 
plate affixed to a plane and subsequently the 
plane was used frequently until the time 
of its crash and it was shown by expert 
witnesses for the defense that the change 
in structure had no effect in bringing about 
the fracture of the plate, which the plaintiff 
claimed was caused by defendant’s negli- 
gence and was the proximate cause of the 
accident, the court found for the defendant 
and said that the repair was properly done 
and there was no defective welding. The 
court also refused to apply the doctrine of 
res ipsa loquitur. [McCoy case, supra; on 
the point of Res Ipsa Loquitur see:—The Ins. 
Law Journal, Aug. 1944, p. 461, Sept. 1944, 
p. 523.] 


Where there is a sharp conflict in the evi- 
dence, and especially as to whether the 
condition of spark plugs manufactured by 
the defendant was the proximate cause of 
a plane falling, an appellate court will not 
disturb the finding of the tribunal of fact 
in the lower court which was in favor of 
the defendant. (Sellers v. Champion Spark 
Plug Co., et al., 1922 USAvR 61; 116 So. 
883.) In the Sellers case the plaintiff alleged 
that the spark plugs were defectively con- 
structed and were unsuited for the plane’s 
motor, but it also appeared in the record 
that the pilot while in flight and after he 
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turned off the plane’s power, and had turned 
it on again, suddenly became unconscious 
and fell. The pilot testified that he con- 
sidered that something was thrown through 
the windshield which struck his head and 
rendered him unconscious, and, but for be- 
coming unconscious, he could have landed 
safely, but when he lost consciousness he 
lost control of the plane. The Appellate 
Court thought that the above testimony was 
probably an important factor in enabling the 
lower court to arrive at a conclusion, which 
it did not see fit to disturb. 


bility principles as adjudicated in non-air- 
craft cases. The MacPherson-Buick case 
has already been adopted. If the thing that 
is manufactured is of such a nature that it 
is reasonably certain to place life and limb 
in peril when negligently manufactured, the 
court will probably hold that it is a thing 
of danger. If we add to the element of 
danger the knowledge by the manufacturer 
that the thing will be used by persons, other 
than the purchaser, and that no new tests 
will be made, then, regardless of the ques- 
tion of privity of contract, a court will prob- 


w 
Conclusion ably hold that the manufacturer owes the a 
injured party the duty to manufacture W 
It definitely appears that the aircraft cases carefully. Je 
will follow along the manufacturer’s lia- fo 
by 
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Yankee Meets Worm 2 
) 
“T had a few friends of widely differing ages. One of them was Calvin Coolidge, cl 
son of John Coolidge, who kept the store over at what was known as The Notch. th 
... We went fishing together regularly. ... I used to hire him to dig the worms, ac 
paying him in pins,—the current wampum of the period among us children— al 
one pin for every three worms, and since my mother was fairly liberal and _ 
assumed that I needed the pins to hold my clothes together, I never had to ms 
bother about bait. Sixty worms go a long way, and twenty pins was a lot of b 
money to Cal, who when he had accumulated enough traded them for ‘suckers’ i 
or licorice sticks with his father. Once, after he had become President of the me 
United States, I read of an incident that brought back vividly our early finan- 
cial relationship. He had been asked to plant a tree in honor of something-or- L 
other. Surrounded by the general staff and the entire diplomatic corps, he per- , 
functorily turned over the sod with a golden trowel and stood back bored, while T 
the seedling was imbedded. All looked towards the President, including the ci 
massed bands of the Army and Navy, waiting until he should make his speech le 
of dedication. Nothing happened: Cal just stood there in stony silence. At tl 
length, when the situation had become awkward, Chief Justice Taft stepped to C 
his side and whispered: " 
“*Please say a few words, Mr. President!” : 
“Cal puckered his mouth. Looking down his nose at the upturned earth he : 
remarked solemnly: “That’s a good angleworm!’”—Yankee Lawyer, the Auto- ‘“ 
biography of Ephraim Tutt (Scribners, 1943). t 
4 
—— i 
; 
Lincoln on the Circuit s 
“It was morally impossible for Lincoln to argue dishonestly. He could no 


more do it than he could steal. 


It was the same thing to him, in essence, to 


despoil a man of his property by larceny or by illogical or flagitious reasoning; ( 
and even to defeat a suitor by technicalities, or by merely arbitrary law, savored 
strongly of dishonesty to him. He tolerated it sometimes but always with a 
grimace”’.—Whitney, Life on the Circuit. 
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“YOU DON’T NEED A LAWYER” 


We are indebted to the excellent New 
Jersey Law Journal (December 21, 1944) 
for news of an act of gumption and spirit 
by the Cleveland bar, which deserves wider 
notice. Asa result of a serious fire in Cleve- 
land on October 20th last, some two thou- 
sand claims were made against the East 
Ohio Gas Company. That company had 
published an advertisement suggesting how 
claimants might proceed for settlement of 
their claims without legal advice. Said the 
advertisement: “It is not necessary to incur 
any expense or employ anyone to aid you 
in preparing or presenting your claim unless 
you so desire.” The president of the gas 
company announced that 772 claims had 
been settled at an average figure of $450, 
and that it was hoped to clean up the re- 
maining 1,100 claims within a month. 


Lawyers Advertise 


Thereupon the Cuyahoga County Bar Asso- 
ciation bought advertising space in Cleve- 
land’s three leading newspapers, publishing 
the following advertisement directed to 
claimants: 

“Our attention has been drawn to the ad- 
vertisement of the East Ohio Gas Company 
advising you to dispense with services of 
an attorney. 

“The Cuyahoga County Bar Association, 
tlrough its board of trustees, has carefully 
considered the interests of persons sustain- 
ing loss in the recent catastrophe. 

“We consider it to be our public duty to 
advise that claims against the company 
should be settled only after receiving com- 
petent advice as to the legal nature and 
value of such claims. 


Questions for a Lawyer 


“Questions which cannot be decided prop- 
erly by one who does not have an expert 
knowledge of the law include: 
“The true value of your claim—whether for 
loss of life, personal injury or damage to 
property. 
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Insurance 
Round Table 


“The type of statement you may .sign with- 
out mjuring your rights. 

“The kind of release you may safely execute 
and the time at which it may safely be signed, 
and 


“The nature and extent of the company’s 
liability. 

“We believe that each of you needs the 
advice of your own lawyer. The company 
itself does not act without legal aid. 

“We urge that the fees of all lawyers in 
these cases be made exceptionally moderate, 
and we are confident that your own lawyer 
will, as a member of the organized Bar, 
willingly shoulder a portion of the burden 
cast upon the community. 

“We advise that before signing any state- 
ment or release, you protect your rights by 
consulting your own lawyer. We believe 
the lawyers for the company themselves 
would tell you as much if they were asked 
about it. In good conscience they would 
be obliged to do so.” 

The Cleveland Bar is to be congratulated 
on this forthright and courageous stand. 
For once the lawyers did not take it lying 
down! We are pleased to note that Edwin 
F. Woodle, who wrote for the January 1944 
issue of the Journal, is the president of this 
hard-hitting and vigilant Bar. 


INSURANCE FOR THE CUSTOMER 


Some important questions concerning the 
liability of the insurer arising out of prac- 
tices of a bailee or vendor issuing cer- 
tificates to a customer under a master policy, 
are answered by a recent opinion of the 
California Attorney General. The query 
put to the attorney general related to in- 
stallment sellers of farm machinery, furriers, 
and laundries, making a charge to the 
customer for the insurance of the latter’s 
goods. 

The sellers of farm machinery issuing cer- 
tificates to customers have sOmetimes made 
a charge to them for insurance, in excess 
of the actual premium paid to the insurance 
company, and have pocketed the difference. 
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Furriers receiving customer’s goods have 
sometimes done the same. Is this the re- 
ceiving of a commission as agent by one 
unlicensed to do so? Would the insurer as 
principal be charged with the bailor’s acts, 
as agent, so as to make the insurer liable 
for paying or allowing an unauthorized 
commission? 

Also, laundries customarily make a charge 
to their customers for insurance, without 
notifying the customer that he is only in- 
sured for a limited maximum value. By 
the absence of any notice the customer is 
led to believe that the insurance is unlimited, 
and covers any loss that may arise out of the 
usual insurance hazards. Would the insurer 
with whom the bailee places the insurance 
be liable for any misrepresentation by the 
bailee as to the scope of coverage? 


The California Code 


The Insurance Code of California exempts 
from the requirement of licensing as agent 
“The completion or delivery of a declara- 
tion or certificate of coverage under a 
running inland marine insurance contract” 
if the “person” completing or delivering 
such certificate or declaration receives no 
commission, and he or his employer has 
an insurable interest in the risk. 

As to the first situation, the attorney gen- 
eral holds that the money collected from 
the buyer or bailor by the seller or bailee 
(installment seller or furrier) is premium, 
and retention of any part of it with the 
consent of the insurer constitutes the pay- 
ment or allowance of a commission in viola- 
tion of law. The word “person” in the above 
quoted exemption statute exempts merely 
the employee who makes out and delivers 
the certificate. 


But there is no such exemption as to the 
employer, and license requirements and anti- 
rebate provisions of the Code apply to him 
if he receives a commission. Allowances to 
him in the nature of a commission would be 
a consideration not specified in the policy 
and therefore an unlawful rebate. An in- 
surer authorizing such underwriting by an 
unlicensed person, is responsible for and 
charged with knowledge of, such person’s 
acts to the same extent as in the case of a 
licensed agent. 


Laundry Insurance 


As to so-called laundry insurance, where the 
laundry adds a charge, itemized as “insur- 
ance” to the customer’s laundry bill to re- 
imburse itself for the amount of the premium 
it pays, “there is no direct contract between 
the insurer and the owner of the articles. 
The contract is with the bailee, the laundry 
THE 
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owner, although the customer has a third 
party beneficiary interest. Therefore, the 
insurer cannot be held for the act of the 
laundry owner if he fails to carry insurance 
sufficient to cover the full value of the 
customers’ articles held by him. . . . How- 
ever, in the event of loss to the customer 
not covered by insurance, the laundry owner 
may be personally liable for failure to obtain 
the necessary insurance if representation 
was made that full coverage existed. (Opin- 
ion of the California Attorney General, Nov. 
28, 1944.) 


CLIPPING THE 
“FLY-BY-NIGHT’S” WINGS 


From a recent meeting (December 12, 1944) 
of the House post office subcommittee 
comes word that rewriting of the, now dead, 
Hobbs bill (H. R. 687) or perhaps the sub- 
stitution of a new bill, in the 79th Congress 
is planned. Designed to regulate the use of 
the mails by insurance companies, the 
Hobbs bill was introduced by Representa- 
tive Hobbs of Alabama, January 6, 1943. 
At the hearings held, opposition developed, 
and the bill was never reported out of 
committee. 


Its Purpose 


Through federal control of the mails, a 
powerful reinforcement of state regulation 
of companies soliciting insurance by mail 
was the purpose of H. R. 687. In the lan- 
guage of the bill’s title, it was made “unlaw- 
ful for any person, firm, association, or 
corporation not expressly excepted from 
the operation of the Act by the provisions 
thereof, to use the mails to solicit or effect 
insurance or collect or transmit insurance 
premiums in any State without complying 
with the insurance laws thereof.” 

Section one of the bill made it applicable 
to anyone “soliciting, negotiating, or effect- 
ing such contracts directly or indirectly, or 
for the purpose of transmitting policies, 
certificates, or other evidences of such -insur- 
ance transaction, or for the purpose of col- 
lecting premiums on such contracts”. It 
excepts from the “collecting premiums” 
phrase, “renewal premiums on life insurance 
or accident and health contracts” and also 
“claims and their adjustment and payment.” 


A Conflict of Laws 


The insurer is required by the bill to com- 
ply with the laws of the State. But to the 
law of what state is he to conform? Says 
the bill, equivocally, the insurance laws of 
the respective States, “where such contracts 
are solicited, negotiated, or effected, or the 
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cational groups, associations or corpora- 





7 where the property insured, or the subject tions; 6) marine insurance; 7) commercial 
ee matter of the insurance is located.” Is traveling men’s associations or corporations; 
the this or meant to indicate an alternative of and 8) group insurance. Each of these 
ig complying with the laws of one state or terms is defined in section 2 of the bill. 
iw another? It is not uncommon for the policy 
a. to be “solicited, negotiated, or effected” in A New Bill 
aie one state, while the property insured is in bay: ; ; 
on another. With the laws of which state must It is likely that exemptions equal or similar 
ie the insurer comply; or must he conform to that granted reinsurers, fraternals, 
Ses to both? This section of the statute could marine insurers, and (as to renewals, and 
: be considerably clarified. the adjustment and payment of claims) to 
the life, health and accident group, will be 
Exemptions sought by other groups not equally favored. 
Meeiminn te tl ity £ th Id A new bill might also consider the ad- 
a om the provisions OF the old visability of including some protection 
a bill were 1) newspapers, magazines, or : } b Fall d ee b 
44) periodicals of general circulation; 2) con- a aad 9 a 10 advertising Dy 
wed tracts of reinsurance; 3) church or de- ‘® BM and fun insurer. | : ‘ 
ad nominational corporations or beneficiary A salutary purpose is behind this legisla- 
ub- associations; 4) fraternal benefit societies tion and its enactment in some form is very 
oan or fraternal beneficiary associations; 5) edu- likely in the next congress. 
of 
the ics lian iealapiapinaaichtas tenis inet ba css = il ila lian eee “4 a 
ita- | 
43. a . 
ed, | Life’s an Artichoke 
= “I wax impatient sometimes to think how much time it takes to do a little fragment 
of what one would like to do and dreams of. Life is like an artichoke; each day, 
week, month, year, gives you one little bit which you nibble off—but precious little 
compared with what you throw away. I enjoy it as keenly as most people how- 
. ever, I rather think. And I do despise making the most of one’s time. Half of 
ashe the pleasure of life consists of the opportunities one has neglected.”—Holmes to 
ail Pollock, January 17, 1887, Holmes—Pollock Letters. 
in- 
a Tale of a Girdle 
ym “It appears from the evidence that a corselet is a tubular garment of elastic fabric 
ns designed to mould a woman’s form in accordance with the current requirements 
ct of fashion. It necessarily fits as snugly as a reasonable degree of comfort (de- 
ice pendent on the fortitude of the wearer) permits. 
ns “The plaintiff says that she tried two garments, neither of which fitted snugly . . . 
Describing the experience with the third garment she says that the clerk slipped it 
dle on the same way on my hands and then I raised them up and she started to pull 
ct- it down. This one I noticed was a little tighter than the others and as she started 
or to pull it down, I got a cramp in the back of my neck. I said ‘Oh, this is hurting’, 
eS, I did. ‘Do you think you are going to be able to get it on?’ She said ‘It will go 
ir- on all right’. She took hold of the bottom of it with both hands like that and she 
I - continued to pull and yank it, and tug on it to pull it down. Then I got one awful, 
It just like a kink in the back of the neck and I said ‘Oh, wait a minute, you will 
s” just have to remove it.’ So I bent over and she removed the garment. 
= “The plaintiff was taken to a hospital on the same day. She suffered a slight 
” dislocation between the first cervical vertebra and the skull, also a small chip of 
; bone was broken off from the inner margin of the right side of that vertebra. 
She .. . was in bed for ten days, receiving treatment designated ‘head traction’ 
which kept the neck muscles and ligaments at ‘hyper extension.’ Afterwards she 
- was placed in a cast that extended from her waist upward, covered a part of her 
os chin and the back of her head. This she continued to wear from May until into 
. December.”—Welch et ux. v. Enright, 2 CCH Negligence Cases 933. 
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OLD STATUTES AND NEW 
CONSTITUTIONS 
44 Columbia Law Review, 
pb. 599-638 
By Charles Stuart Lyon 
Member of the Philadelphia and New York Bars 





September, 1944, 


This article deals with the question of what 
happens to old statutes when the Supreme 
Court, by interpretation, offers a “new Con- 
stitution.” Do the old statutes expand like 
an accordion or are they frozen in the con- 
stitutional mold of the period of their 
enactment? 


This question in acute form was raised in 
the recent case of U. S. v. South Eastern 
Underwriters Association, 64 Sup. Ct. 1162 
(1944), in which the Supreme Court held 
that the Sherman Act applies to the insur- 
ance business. The “liberal” side of the 
bench—Justices Black, Douglas, Murphy 
and Rutledge—espoused the accordion the- 
ory. Justices Stone and Frankfurter, on the 
other hand, felt that the Sherman Act in- 
cludes no more than the Congress of 1890 
could reasonably have thought to be within 
its province. Justice Jackson’s views lean 
more toward Stone and Frankfurter than 
to the majority. Justices Reed and Rob- 
erts did not participate. 

From common reasons and attitudes in 
prior decisions, prediction of this latest case 
might have been made. 


The Sherman Act and the 
Insurance Business ' 





The majority opinion in the Underwriters 
case, supra, is that the Sherman Act applies 
to the insurance business and, so applied, is 
constitutional. Established doctrines of 
constitutional law were not overthrown by 
the decision. Not one of the seven judges 
who sat on the case actually held that Con- 
gress lacked the power to legislate with 
respect to insurance. The principal dis- 
agreement was one of statutory interpre- 
tation. 


THE 


INSURANCE 


LAW JOURNAL 


ee of Articles on 


Insurance Law 
from Contemporary Periodicals 





It is not difficult to conclude that there 
was doubt as to the basic legislative intent 
of the Sherman Act. Therefore, the deci- 
sion lies on attitudes and points of view 
unrelated to the strict question of ascertain- 
ing legislative purpose—attitudes of the 
Court in upholding stare decisis in the face 
of outmoded precedent, as to the relative 
desirability of federal and state regulation 
of insurance, and as to the function of the 
Court generally in interpreting federal 
statutes. 


If one goes on the premise that the Supreme 
Court was supposed to find out what the 
Congress of 1890 probably would have 
wanted to do about insurance if it had con- 
templated the problem, it seems fair to say 
that, on the whole, the evidence available 
fits the conclusions of the “liberals” better 
than those of the Justices who would hold 
to the “old Constitution.” But it must also 
be noted that where the evidence is not ab- 
solutely conclusive, Justices Stone, Frank- 
furter and Jackson feel that various policy 
considerations should be thrown onto the 
judicial scales. 


Prior Cases 


Three earlier cases foreshadowed the Court’s 
attitude in the Underwriters case.. Apparent 
in Helvering v. Griffiths, 318 U. S. 371 (1943), 
was Justice Jackson’s concern for policy in 
his adherence to old constitutional interpre- 
tations, along with his desire not to force 
the hand of Congress. Likewise, Justice 
Douglas’s position was made clear. He felt 
that the fear of inequities should never keep 
the Court from stating the probable legis- 
lative intent, because such inequities are not 
the Court’s business; they are Congress’s 
to remedy. 

Something of these same attitudes was evi- 
dent as early as 1941 in the case of Parker 
v. Motor Boat Sales, Inc., 314 U. S. 244. 

It is hard, of course, to say how much of a 
definite doctrine on the interpretation of 
statutes can be drawn from such cases as 
the above mentioned or from Davis v. De- 
partment of Labor, 317 U. S. 249, which is 
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also considered herein. It would seem that 
Justices Black, Douglas and Murphy look 
for the basic Congressional purpose and 
interpret the statute accordingly. Justices 
Frankfurter, Jackson, Roberts and Reed 
tend to vote consistently for statutory con- 
formity with older constitutional law, al- 
though it is clear that they would not 
always do so under all circumstances. 


Congressional Intent to Use 
Pre-Existing Power 


Also foreshadowed was the suggestion that 
the Court—at least the Stone-Frankfurter 
wing—takes very seriously its role as um- 
pire of the federal system, not only in de- 
termining when state statutes are barred 
by the commerce clause or by federal stat- 
utes but also in merely interpreting federal 
legislation. The suggestion is to be seen in 
the opinions in the cases of Federal Trade 
Commission v, Bunte, 312 U. S. 349 (1941) 
and Kirschbaum v. Walling, 316 U. S. 517 
(1942). 

Justices Stone and Frankfurter seem to 
start with a presumption that matters which 
are of a “local” character or have historically 
been dealt with by the states (at least not 
the federal government) are (a) not taken 
from state jurisdiction by the Commerce 
Clause or by federal statutes; and (b) not 
reached by Congressional legislation unless 
clearly indicated. 

Justices Black, Murphy and Douglas may 
well agree with the principle that Congress 
should “not lightly be presumed” to intend 
to occupy a field to the exclusion of state 
legislation. But they apparently did not 
fully concur in Justice Frankfurter’s dictum 
in the Kirschbaum case, supra, as a proper 
approach to the interpretation of federal 
statutes taken by themselves. In a later 
case, McLeod v. Threlkeld, 319 U. S. 491 
(1943), they found a broader Congressional 
intent than Justice Frankfurter did. 


Legislative Intent: Realistic Versus 
Fictional Interpretation 


“Legislative intent” is always an elusive 
thing to catch hold of. Strictly speaking, 
there may be no such thing. Lacking con- 
clusive proof, the courts have evolved a 
number of conventions or rules-of-thumb 
for solving the interpretative problem. They 
may be summed up as follows: (1) Rule of 
evidence: study committee reports and re- 
marks; (2) rule of policy: come to a definite 
decision; (3) middle area of principles: (a) 
give great weight to the “contemporaneous” 
and “practical” construction by the agency ad- 
ministering the law; (b) assume that “re- 
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enactment” of statutory language approves 
and in effect incorporates into the statute 
the interpretations already given it by the 
agency administering it. 


Justices Frankfurter and Stone seem to as- 
sume that Congress intended to adopt exist- 
ing constitutional interpretations. But, if it 
be granted that the sole function of the 
Court is to come as close as possible to 
actual “legislative intent,” the approach of 
the Black-Douglas-Murphy wing seems 
more defensible. They make no assump- 
tion; they try to ascertain as accurately as 
possible what Congress would have wanted 
if it had thought about the matter. 


Their view certainly seems the more plaus- 
ible in the Underwriters case. It is hardly 
credible that the Congress of 1890 would 
have wanted to exempt price-fixing com- 
bines employing the most effective boycott 
devices against competitors, customers and 
middlemen, for the sole reason that they 
dealt in insurance. 


Court, Congress and the 
Federal System 


In the interpretation of doubtful statutes, 
policy considerations outweigh the desir- 
ability of making the most accurate guess 
as to what Congress would have wanted. 
The policies of Justices Stone, Frankfurter 
and Jackson revolve around a desire for 
more stability of legal doctrine and restric- 
tion of federal power into areas hitherto 
thought the domain of the states. 

The plea for stability, underlined very 
strongly in Justice Stone’s opinion in the 
Underwriters case, seems ironic in the light 
of the flood of commerce clause decisions 
in recent years that seems to have under- 
mined the doctrinal foundation of the his- 
toric exemption of insurance. The old rule, 
as Justice Jackson put it, is just a fiction 
flying in the face of modern economic facts. 
It is to be wondered, however, that the 
Court could not have evolved a middle- 
ground decision in the Underwriters case. 
Could not the Court which can accommo- 
date itself to declaratory judgments see its 
way clear to applying an old rule to the 
case at hand and announcing a new one 
for the future? 

The solution just suggested would probably 
not satisfy Justices Stone, Frankfurter and 
Jackson, for in their concern about preserv- 
ing a “balance” between federal and state 
government, they would not—apparently not 
even for the future—want to wipe out elabo- 
rate and long-established state systems for 
regulating and taxing insurance companies. 


It would not be fair to conclude that the 
Chief Justice has set his hand against fed- 
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eral regulation of the larger economic affairs 
of the country. To him it would seem that 
the new broad power should not be im- 
puted lightly to Congress. And should the 
Court carry that policy too far, Congress 
can pass clarifying legislation. 

The Black-Douglas wing might answer that 
by suggesting that one can exaggerate the 
extent to which federal legislation excludes 
state action, forgetting that it is at least a 
question within the power of the Court to 
decide. 


Realizing the inertia that must be overcome 
in getting any legislation passed by Con- 
gress, one might realistically admit that the 
Chief Justice’s approach might in practice 
put a very effective brake on broadly aimed 
legislation. 


Conclusion 


The mere fact that legislation follows cone 
stitutional decisions of a limiting character 
in point of time does not by itself justify a 
presumption of adoption and enactment of 
such limitations. If there are considera- 
tions of policy that are deemed more im- 
portant than making the most accurate 
guess as to the probable legislative purpose, 
it would seem preferable to say so most ex- 
plicitly than permit this approach to hide 
behind a fiction of legislative enactment of 
a discarded Constitution. 


Finally, if unfairness seems to result from 
keeping statutes up to date with the Con- 
stitution, serious thought might well be 
given in appropriate cases to adopting the 
principle of non-retroactive adjudication. 


INSURANCE AS COMMERCE 


In Constitution and Statute 


57 Harvard Law Review, September, 1944, 
p. 937-1008 


By Thomas Reed Powell 
Story Professor of Law, Harvard Law School 


On June 5, 1944, in U. S. v. South-Eastern 
Underwriters Association, 64 Sup. Ct. 1162, a 
minority of the Supreme Court of the United 
States with effective power in the premises 
held a group of fire ihsurance companies 
properly indictable under the Sherman Act, 
reversing hitherto impeccable controlling au- 
thority. A gracious pursuer of the judicial 
course might pay the minority quartette a 
delicate compliment, too delicate perhaps 
for acid analysis, by emulating their courage 
and independence and thus viewing their 
views as they viewed those of their pre- 
decessors. 


Before arguments and conclusions are ex- 
amined, there is a review of earlier decisions 
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bearing upon the question whether insurance 
is commerce, and the by no means identical 
question whether the insurance business may 
constitutionally be subjected to some form 
of the national commerce power. 


Old Constitutional Interpretation 


The question whether insurance is commerce 
first arose in Paul v. Virginia, 8 Wall. 168, in 
1869 and was decided in the negative by a 
unanimous court. The important point with 
this case and its legitimate offspring is not to 
pronounce whether in their day and genera- 
tion they were wise but whether they estab- 
lished so settled a doctrine that abrupt and 
violent departures from it may be questioned 
as unwise. 

Cases following and applying Paul v. Vir- 
ginia make clear that the constitutional 
classification of insurance as not commerce 
applies to the insurance business and not 
merely to an isolated transaction of issuing 
a policy. 

Such was the clear constitutional line of 
demarcation before the enactment of the 
Sherman Act, and the record is bare of any 
Congressional effort to transgress it. 


Supreme Court decisions on the commerce 
issue subsequent to the Sherman Acct, if they 
follow the distinction previously established, 
may be accorded some moral as well as psy- 
chological weight. Cases dealing with 
transportation have no bearing upon the 
question whether one who is not a transporter 
is engaged in commerce, and may be disposed 
of. The cases dealing with business other 
than transportation fall into two groups: 
(1) those decisions that make clear that 
what is not commerce cannot become inter- 
state commerce (in this class, the famous 
Deer Lodge case, 231 U. S. 495 (1913) reaf- 
firmed the long-established doctrine that in- 
surance is not commerce); and (2) those 
which emphasize the local character of 
transactions. 


This latter class of cases, stressing the local 
character of transactions, may conceivably 
indicate a desire to leave open the question 
whether the sale of securities can be com- 
merce. They do not, however, reveal any 
weakening of the conviction that insurance 
is not commerce. In many of these cases 
there were interstate features which would 
clearly make the transaction interstate com- 
merce if it were commerce. 


Finally, the continuing constitutional char- 
acter of the insurance business as not com- 
merce, so far as state power is concerned, 
is certified by the recent decisions sanction- 
ing state power over the extraterritorial 
conduct of insurance companies with rela- 
tion to insurance business. No correspond- 
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ing license to forbid extraterritorial conduct 
or to make it profitless has been accorded 
over corporations engaged in trade and 
transportation. 


Constitutional Nature of Insurance 


These cases on the plenitude of state power 
over insurance concededly do not argue that 
Congress may not in any way regulate the 
insurance business. But they are not to be 
lightly dismissed because the question whether 
insurance is trade or commerce now arises 
under a federal statute rather than under one 
of a state. 


The carry-over of the constitutional nature 


of insurance from an issue of state power 
to one of national power has been made 
by the Supreme Court itself in two unani- 
mous decisions, both of them involving the 
application of the Sherman Act. They are 
Blumenstock Brothers Advertising Agency v. 
Curtis Publishing Co., 252 U. S. 436 (1920), 
and Federal Baseball Club of Baltimore v. Na- 
tional League of Professional Baseball Clubs, 
259 U. S. 200 (1922). 


Neither case involved insurance, but the cases 
on insurance were the mainstays of both. 
30th cases involved business in which pecu- 
niary considerations were at stake. Both 
cases involved enterprises which fed in con- 
siderable part on shipment and travel across 
state lines. In both cases the element of 
interstate transportation was the peg on 
which complainants sought to hang a suit 
under the Sherman Act. In neither case 
was the peg found big or strong enough to 
carry the load. ' 


Transportation ls Commerce 


Full acceptance of the long certified conclu- 
sion that the insurance business is not com- 
merce even when conducted across state 
lines does not mean that Congress has no 
power over insurance. For immediate pur- 
poses, it is enough to start with the settled 
position that Congress may forbid the trans- 
portation that brings harm from one state 
to another. 


When the Lottery case, 188 U. S. 321 (1903), 
after much trepidation sustained the power 
of Congress over the interstate transporta- 
tion of lottery tickets, there seemed good 
reason to assume that Congress might exer- 
cise a like power over insurance policies if it 
kept within the limits of due process of law. 
It is a possibility that it was not done be- 
cause regulation of the transmission of the 
policy is an invasion of the reserved power 
of the states though the ban on lottery tickets 
is not. 

This possibility would at one time have re- 
quired differentiation of the first Child Labor 


case, 247 U. S. 251 (1918), wherein Congress 
condemned the child labor statute on the 
grounds that it was an invasion of the re- 
served power of the state of manufacture 
to choose whether to condemn or to condone 
the employment of children in local occu- 
pations. But the Child Labor case has been 
interred along with many later companions 
that took similar restricted views of the 
scope of national power. 


When Congress has wished to push its com- 
merce power beyond the confines of what is 
interstate commerce or what is commerce, it 
has known very well how to do so. When 
if ever Congress does mean to regulate the 
financial and competitive aspects of the in- 
surance ‘enterprise, it is to be hoped that it 
will say so explicitly and will prescribe its 
distinctions between lawful and unlawful be- 
havior with as much particularity as it can 
reasonably muster. 


Mr. Justice Black’s Opinion 


With this background came the Sherman 
Act indictment against the South Eastern 
Underwriters Association. Many of the acts 
charged, quite aside from rate arguments, 
were obvious restraints of competition and’ 
an attempt to monopolize. The appellees 
did not argue otherwise. The district court 
sustained a demurrer to the indictment. The 
Government went straight to the Supreme 
Court under the Criminal Appeals Act. 

The Chief Justice and Mr. Justice Black 
have a difference of opinion as to what is 
before the Court under the restrictions of 
the Criminal Appeals Act. Mr. Justice 
Black seems merely to insist that interstate 
features are clearly involved. On the other 
hand, the Chief Justice seems to find that the 
issue is not only to establish that insurance 
is interstate but also that it is commerce. 
So far as the scope of the indictment and 
of the decision of the district court and of 
review under the Criminal Appeals Act are 
concerned, the quarrel here, whatever it may 
be, is not of enduring importance. 

Their substantive differences were of far 
greater importance. In his opening para- 
graph, Mr. Justice Black states the result 
of the decisions which have sanctioned state 
power over insurance. He does not, how- 
ever, report the legal reasons for these de- 
cisions, an omission that conveys no intimation 
that there is not complete novelty in the 
problem. 


Mr. Justice Black recognized that the pri- 
mary problem was to consider whether the 
Sherman Act applies to the Underwriters case. 
Nevertheless, since he had concluded that 
the Act does apply to the fire insurance 
business, he leaped to the next problem: 
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Do fire insurance transactions which stretch 
across state lines constitute “Commerce 
among the several States” so as to make 
them subject to regulation by Congress under 
the Commerce Clause? 


His case for commerce is decided in his 
first paragraph on the commerce issue. This 
invokes as the test of interpretation what 
was common parlance in the days of the 
Fathers, and asserts that by such common 
parlance “commerce” included insurance. 
For this the support is that it included trade, 
which Mr. Justice Black defines as “business 
in which persons bought and sold, bargained 
and contracted.” 


He is making his own definition and his 
two footnote references to others cannot 
disguise the fact (Gibbons v. Ogden, 9 Wheat. 
1 (U. S. 1824), and Hamilton and Adair’s 
The Power to Govern (1937) 55-63). 


The immediately succeeding paragraphs pre- 
sent information that is interesting and true 
and irrelevant. It concerns the commanding 
position which modern business holds in the 
trade and commerce of the nation, a fact 
that has no legal bearing on Mr. Justice 
Black’s conclusion that most people would 
say that insurance is engaged in trade and 
commerce. 

It is a little less than shocking to have a 
Justice of the Supreme Court invoke the 
mere supposition of common knowledge 
among lesser breeds without the law as 
worthy of consideration against the conclu- 
sion of a district court which preferred to 
respect its obligation to be faithful to supe- 
rior controlling precedents rather than to 
traduce them by resort to vaguely indicated 
ancient locutions and to unspecified contem- 
porary supposed common knowledge of 
supposed most persons. 

A second comment to make on the paragraph 
in question applies to the supposed request to 
narrow the scope of federal power to regu- 
late the activities of insurance companies. 
There would be no narrowing of any here- 
tofore assumed power if it were held that 
the Sherman Act does not apply to insur- 
ance activities. Again the question is begged 
by using the word “narrow.” The consti- 
tutional power to regulate the insurance en- 
terprise would control/it more extensively 
and more in detail than the Sherman Act has 
ever controlled railroads or industrial con- 
cerns. This is perfectly clear from the 
synchronous Polish Alliance case and from 
the dissenting views in the instant case, and 
there could have been no doubt about it 
earlier. 


A similar confusion of two different issues 
appears in the sentence which follows, saying 


that any generalization that “the business 
of insurance is not commerce” is inconsistent 
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with many decisions of the Supreme Court 
which have upheld federal statutes regulat- 
ing interstate commerce under the Commerce 
Clause. Instead of then referring to statutes 
and cases to prove his point, Mr. Justice 
Black quotes or cites the views of insurance 
officials and others who take opposing posi- 
tions on the bearing of Paul v. Virginia on 
the constitutionality of national regulation of 
insurance, 


In his purpose to lull any fears that the 
sanction of national power over some aspects 
of insurance will threaten the continuation 
of state power over others, Mr. Justice Black 
beclouds all long recognized distinctions, 
condemning them by calling them “mechani- 
cal,” and rejecting them for a sort of free- 
for-all test or lack of test of “whether, in 
each case, the competing demands of the 
state and national interests involved can be 
accommodated.” 


It may be seriously questioned whether there 
is wisdom in applying the word “test” to 
such a vague conception as the accommo- 
dation of the competing demands of state 
and national interests. The phrase does 
well enough to summarize the varied par- 
ticularities incident to the judicial umpiring 
of the federal system; but a blanket summary 
is not a test. 


Of course, Mr. Justice Black does not say 
that no control will be taken from the states. 
Nor does he indicate with any clarity where 
lines will or should be made. The problems 
bid fair to be sufficiently varied and difficult 
to baffle even the acumen and confidence of 
some judicial Mr. Anthony. His assurance 
that he is not harming state power as much 
as others now anticipate has reenforcement, 
so far as his own voting power is concerned, 
in his general disposition to favor all state 
action not impinging on the field that he 
regards as that of civilian liberties; but this 
does not diminish apprehension of a season 
of wide confusion and uncertainty. 


Mr. Justice Jackson’s Opinion 


Between the Chief Justice and Mr. Justice 
Black, Mr. Justice Jackson takes a middle or 


at least intermediate ground. He thinks 
that insurance really is commerce as a matter 
of fact, but he would not join in changing 
its legal name until Congress clearly asks 
him to do so. 

When Mr. Justice Jackson inquires: “What 
role ought the judiciary to play in reversing 
the trend of history and setting the nation’s 
feet on a new path of policy?” he has to 
find his answer either in an overthrow of 
old cases or by finding in the Sherman Act 
a grip on acts of insurance companies that 
substantially affect or burden interstate 
commerce. He favors the second view. 
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He recognizes that such an interpretation 
of the statute would not permit the Supreme 
Court under the Criminal Appeals Act to 
do the necessary disentangling of the differ- 
ent counts of the indictment. There would 
have to be a remand in order for the work 
to be done below. 


Where his vote would be essential to a ma- 
jority opinion, Mr. Justice Jackson’s opinion 
might be the inspiration of the controlling 
gospel. This suggests that the four who 
here sanctioned what is officially the opinion 
of the Court might not have been foolish if 
they had seen the fitness of confining them- 
selves to ground on which they would be 
joined by a fifth and thus had remained con- 
tent to await Congressional initiation for 
any further advance. The accident of their 
temporary elevation to power might have 
been thought a sufficient reason for moderat- 
ing their determination that one step was 
not enough for them. 


There are of course plenty of precedents that 
acts not themselves commerce may restrain 
commerce within the purview of the Sher- 
man Act. 


If it were conceded that only the broad ques- 
tion of commerce or not commerce were 
open for review, a new indictment could be 
drawn to call for judgment on the issue on 
which Mr, Justice Jackson takes a side which 
might bring some conduct of insurance com- 
panies within the Sherman Act because of 
its effect on commerce. 


The acceptance of Mr. Justice Jackson’s view 
would by no means chart a path of complete 
clarity for the course ahead. As he says, 
“The orderly way to nationalize insurance 
supervision, if it be desirable, is not by court 


decision but through legislation.” He indi- 
cates but dimly how far his judicial initiation 
would go. 
According to his view, the Court finds itself 
in a practical dilemma when faced with the 
choice between following the long estab- 
lished law on insurance or changing it on a 
revised analysis. By the light of day the 
Court ought to declare the insurance busi- 
ness to be commerce. To do so, however, 
would threaten the power long exercised by 
the states and never assumed by Congress. 
From this dilemma Mr. Justice Jackson cannot 
escape by holding that insurance is com- 
merce but that the Sherman Act of 1890 
never embraced it as such. But, as a 
practical matter, the Court should not re- 
vise its constitutional theory. The Court, 
therefore, as a wise practical governor should 
yield to the past for a moment and not let 
the new dawn of constitutional insight be 
accredited as an overpowering noonday sun. 
It would seem that Mr. Justice Jackson 
might have saved himself and others a lot 
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of trouble if he had said simply: “As an 
original question if it first arose today I 
would think that insurance is commerce. 
However, in deference to a long line of 
contrary authority, I yield my personal 
views and join in the dissenting opinion of 
the Chief Justice.” However this may be, 
Mr. Justice Jackson clearly refrained from 
turning his doctrinal conviction that insur- 
ance is commerce into an official judgment 
that would yield a determination to that 
effect by a majority of the full Court. 
Both the Chief Justice and Mr. Justice Jack- 
son recognize that Congress never has suc- 
ceeded in legislation for national regulation 
of insurance. But by arguing that insurance 
is trade, Mr. Justice Black points to an ab- 
sence of evidence that in the Sherman Act 
Congress intended to exclude any part of 
what its words are asserted to embrace. To 
this the Chief Justice says that there is evi- 
dence that Congress intended to stay within 
then recognized constitutional bonds. 

It is doubtless true, insofar as such state- 
ments contain what may be called truth, that 
“*Trusts’ and ‘monopolies’ were the terror 
of the period.” To show that “Combinations 
of insurance companies were not exempt 
from public hostility against the trusts,” Mr. 
Justice Black invokes state laws forbidding 
insurance combinations and a decision sus- 
taining one of them in an opinion saying that 
“In order to meet the evils of such combina- 
tions or associations, the state is competent 
to adopt appropriate regulations that will 
tend to substitute competition in the place of 
combination or monopoly.” 

One wonders why this hostility did not mani- 
fest itself in indictment of insurance com- 
panies under the Sherman Act or in definite 
amendments of the statute to make such in- 
dictment clearly possible. Hostility that 
manifested itself only in state regulation is 
surely a weak reed with which to whip up 
an intent on the part of Congress to deal with 
what the Supreme Court had clearly declared 
to be a matter for the states. 

Again Mr. Justice Black is subject to criticism 
for a further statement and supporting proof. 
“Nor is it sufficient,” he says, “to justify our 
reading into the Act an exemption for in- 
surance that the Congress of 1890 may have 
known that the states were already regulat- 
ing the insurance business.” 

It is question begging to speak of “reading 
into the Act an exemption” and it is unduly 
delicate to speak of what Congress “may 
have known.” The supporting argument is 
that “The Congress of 1890 also knew that 
railroads were subject to regulation not only 
by states but by the federal government it- 
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self, but this fact has been held insufficient 


When a judge with the neat intellectual skill 
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the states had been forbidden to regulate consideration of the opinion in no way molli- 
their interstate rates. Thus doubly is this fies the shock tp the profession when the 
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FRAUD AND MORE FRAUD 


“Of course”, (says everyone, now) “judges 
legislate.” Ever since the frank avowals of 
Holmes, Brandeis, Cardozo, Hughes, and 
others on this theme (reversing the pious 
fiction that judges never, never make the 
law, but declare it merely) all have been 
eager to acknowledge this long denied but 
now patent function. And Blackstone’s 
word, and Bacon’s, that the function of a 
judge is “jus dicere” and not “jus dare” is 
now everywhere qualified, in lip service at least. 





In practice, though, courts are timid to 
frankly acknowledge this power or to use 
it. Very seldom is the bench caught red- 
handed in the act of creation. Usually the 
extension of the ancient boundaries of a 
doctrine is accomplished under the guise 
of conforming to precedents, when in fact 
the precedents do not compel conformance, 
and do not quite stretch to fit the new use 
to which they are put. Rarely, on occasion, 
and with the amazed and shame-faced look 
of one caught candidly by photo-flash and 
camera, a court is taken in the very act of 
lawmaking. 7 

Recently, in Carr v. The Prudential Insur- 
ance Company of America, 10 CCH Life 
Cases 323, (decided Nov. 6, 1944) the com- 
missioners of the Kansas City Court of 
Appeals, Missouri, through timidity, or per- 
haps from a modest view of their function 
and office as commissioners abstained from 
making some new law, and thus let a fraud 
go unchecked; because, as they said, they 
had been cited to no precedent “on all 
fours”, and were unwilling to extend an 
admittedly just principle to a new field to 
check an admittedly gross fraud. The Court 
itself, unable to match the wrongdoers in 
boldness, adopted the commissioner’s opinion 
as the opinion of the court, thus crowning 
the fraud with the material success at which 
it aimed. 


Facts in the Carr Case 


In the Carr case, the insured had a lump 
in her right breast, that had been diagnosed 


1945 





WHAT 


What the Courts 


Are Doing 





as a cancer. It was amputated. She re- 
ceived x-ray treatment for metastatic can- 
cer. There was no direct evidence that she 
knew that her malady was cancer. The 
soliciting agent Minkin had known the in- 
sured’s husband for many years, and had 
written other insurance for him. Over the 
course of years the husband had told Min- 
kin of the state of his wife’s health and that 
she had a cancer. Nevertheless, Minkin 
solicited the insured for a policy. The first 
part of her application was filled out by the 
agent: all the statements in this part were 
true. Part two was filled out by the physi- 
cian who examined insured at Minkin’s re- 
quest, and in his presence. To the doctor, 
she denied ever having a tumor or disease 
of the breast. And she denied ever having 
a serious illness or undergoing a surgical 
operation. She signed a declaration that 
the answers given were true. 


Minkin signed an “agent’s statement”, which 
he attached to the application, saying that 
he knew of nothing, in the proposed in- 
sured’s health history that would make the 
risk undesirable; and that the insured ap- 
peared to be in good health. 


The plaintiff, the insured’s husband, had 
had insurance dealings with Minkin over a 
number of years, had long prior to the tak- 
ing of the application, informed Minkin of 
the insured’s physical condition. There was 
no evidence of collusion between the plain- 
tiff and Minkin, or between Minkin and the 
insured, or between these two or either of 
them and the examining physician, in con- 
cert against the company. 


Agent's Knowledge Imputed to 
the Company 


A jury found for the plaintiff. On appeal 
it was held that there was evidence from 
which the jury were justified in finding that 
Minkin was the agent of the company (and 
not merely a broker); and that he had 
knowledge of the state of the insured’s 
health and of the falsity of the application 
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answers, his knowledge was the company’s 
knowledge, and so the insurer was not mis- 
led by the application answers. 


These contentions of the company were 
rejected: 1) that Minkin was merely a 
“broker”, 2) that there was fraud between 
insured and Minkin, and 3) that the legal 
fiction of the agent’s knowledge of the in- 
sured’s ill-health being also the principal 
company’s knowledge, should not be in- 
dulged where, as here, it would tend to 
work an injustice rather than prevent a 
mischief, 


Evidence and No Evidence 


As to the first the court held, there was 
evidence to support the jury’s finding that 
Minkin was agent and not broker. As to 
the second, that no collusion was proven; 
that all the statements made by the insured 
to Minkin were true. Any information 
Minkin received as to insured’s cancerous 
condition, he obtained from insured’s hus- 
band, and not from insured. There was 
no evidence that insured knew of the knowl- 
edge that Minkin had gotten from her hus- 
band; or that Minkin thought that she 
knew of his knowledge. There was no evi- 
dence that the insured knew of the false 
statement of good health made by Minkin 
in the “agent’s statement” attached to the 
application. 


There was no showing that the plaintiff was 
present when Minkin took the first part of 
the application from the insured; or that 
plaintiff was present when the physician 
examined the insured; or that the plaintiff 
had any part in procuring the insurance, 
Minkin was the moving spirit. The plain- 
tiff had truthfully told Minkin the fatal 
condition of his wife’s health long before 
issuance of the application and policy. There 
was no collusion on the part of the exam- 
ining physician, with anyone. “Collusion 
was not shown here, nor can it be inferred 
from the facts in evidence.’ 


As to the third point seeking to insulate 
the insurer from the agent’s knowledge, said 
the court, although there is an “aside com- 
ment” of Judge Lamm’s to support it 
(Leavell v. Blades, 237°’ Mo. 695), as applied 
in insurance cases, collusion has always 
been present, and “we are unwilling to ex- 
tend its application to a new field”. 


The Cast of Characters 


So, to summarize, we have: 


The Insured: Undoubtedly guilty of fraud. 
‘We think that the evidence indicated that 
the insured must have known of her true 
condition, that she intentionally gave false 
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answers to the attending physician, and 
that she concealed material facts pertaining 
to a disease from which she died.” 


The Agent: Admittedly guilty of fraud. He 
was expressly informed of the insured’s 
ill-health by the latter’s husband, yet he so- 
licited the insurance. He knew that the in- 
sured’s answers to the physician were false. 
He made a false agent’s statement. 


The Plaintiff: Knew of the insured’s ill- 
health, but had truthfully informed the 
agent of the cancer. He was guilty of no 
false statements, fraud, or collusion. 


The Examining Physician: Was guilty of no 
fraud or collusion. (Quaere: how could he 
examine the insured and not see that her 
right breast had been removed?) 


The Insurance Company: No direct or ex- 
press knowledge of the insured’s ill-health, 
or of the falsity of the applications. Un- 
less the knowledge of the fraudulent agent 
be imputed to it, the company was entitled 
to rely on the truth of the statements con- 
tained in the application. 


The reluctance of the Court’s commissioners 
to extend the exception of the rule that the 
agent’s knowledge is the company’s knowl- 
edge, is an understandable modesty; if new 
law is to be made the Court itself, rather 
than the commissioners, should do it. Why 
did it not? That an injustice would other- 
wise be worked is tacitly admitted by the 
opinion. What stands in the way? 


Facts and Fiction 


Law should never rely on a fiction, when 
the fact directly contrary to the fiction has 
been proven. In the Carr case, starting 
with the insured’s fraud, if nothing further 
were shown, no recovery could be had. But 
the agent’s knowledge of the insured’s 
health, fictionally imputed to the company, 
is made the basis of an excuse. In proven 
fact, Minkin’s knowledge was not the com- 
pany’s knowledge; in addition to conceal- 
ment, he by affirmative fraud deliberately 
misled them. Why then should the fiction, 
though disproved, prevail? Because, says 
the court, there was proven no collusion 
of the insured and the agent, or the plain- 
tiff and the agent, to prevent knowledge 
on the company’s part. But if the ground 
for the exception to the general principle of 
imputed knowledge is that a fiction shall 
not stand in place of fact proven, then in- 
dependent concurrent frauds of insured and 
agent both directed to prevent, and in fact 
preventing knowledge of the insured’s con- 
dition of health, should be equally effective, 
with collusive fraud, to relieve the insurer 
from a guilty knowledge. 
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No Injustice in Denying Recovery 


In denying recovery in such a case there 
is no injustice to the insured. If the in- 
sured alone had been guilty of fraud, un- 
compounded by duplicity of the agent, the 
insurer would go free. The compounding 
of the agent’s independent fraud with that 
of the insured should not sweeten the claim 
against the insurer. Some courts would 
even deny recovery where the insured had 
told the truth about his bad health, but the 
agent had misrepresented the facts in mak- 
ing out the application (without -the in- 
sured’s knowledge). Boucouvalas v. John 
Hancock Mutual Life Insurance Co., 90 N. H. 
175, 1 CCH Life Cases 328. But where the 
insured has been guilty of fraud and in- 
justice, what injustice is there in denying 
recovery from the relatively innocent in- 
surer? As to the plaintiff, even though 
innocent, he is no more entitled to the 
fruits of a fraud than is the insured. What 
is not rightly due him he cannot be cheated 
of. If he paid the premiums he should 
get them back, but anything over this is 
not due him. 


Is the Carr Case Workable? 


Moreover no satisfactory line can be drawn 
between collusive fraud between the insurer 
and agent, and the independent frauds of 
each toward a concerted end. Such a rule 
is an encouragement to fraud. Collusion is 
difficult to prove. It does not work in ex- 
press explicit words, acts, phrases. How is 
the independent combined fraud of the in- 
sured and agent to be distinguished from 
the collusive and co-operative fraud of the 
two? A new approach is suggested to the 
fraudulently inclined team, by which their 
dishonest effort, so long as not clearly col- 
lusive, may succeed. When the insured is 
dead, who is to say whether the fraud of 
insured and agent directed to the same end, 
resulted from a common co-operative, dis- 
honest intent, or from the fortuitous, miracu- 
lous conjunction of two bad deeds in a 
naughty world? 


A Better Decision 


That the problem is not insoluble by judi- 
cial means is proven by the decision of the 
New Hampshire Supreme Court, in Leclerc 
v. Prudential Insurance Company, 10 CCH 
Life Cases 328, (decided November 8, 1944, 
two days after the decision in the Carr 
case.). There, in a situation very similar 
to that of the Carr case a recovery against 
the insurer was denied. The insured had 
had rheumatic heart trouble for a number 
of years, and had been attended by various 
physicians. In his application he falsely 
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answered that ne was in good health, never 
had heart trouble, and never had been treated 
by a doctor. To get around these falsehoods 
the plaintiff claimed that the facts were 
known to the agents who solicited the in- 
surance, and being the company’s agents, 
their knowledge bound the company. 


Acting “For the Principal”? 


The New Hampshire court rejected this 
contention, saying that the case was on all 
fours with the case of Boucouvalas v. Insur- 
ance Co., supra, and was controlled by it. 
The test is whether or not the agent was 
acting for the principal when he did that in 
respect to which it is sought to charge the 
principal with his knowledge. “The prin- 
cipal is not charged with the knowledge of 
his agent when the latter is engaged in 
committing an independent fraudulent act 
on his own account, and the facts to be im- 
puted relate to this fraudulent act.” In the 
Leclerc case, the agent was engaged in an 
independent fraudulent act upon his own 
account and for his own benefit, and so it 
was held that he was not acting for the 
company. (In the Boucouvalas case relied 
on, the insured, who could not read or write, 
fully informed the agent of his poor health 
and hospitalization, but the agent recorded 
false answers to the effect that the insured’s 
health was good. The insured signed the 
application without having it read to him. 
It was held that the agent was not acting 
within the scope of his authority when he 
perpetrated the fraud.) 


It will be noticed that the Leclerc case 
makes no mention of collusion. And yet 
no difficulty was found in relieving the in- 
surer of knowledge from which it had been 
insulated by the fraud of the agent. From 
the holding in the Boucouvalas case on 
which it is based, it is clear that the court’s 
holding would be the same regardless of 
any collusion of insured and agent. If the 
Carr case had come before the New Hamp- 
shire court it is likewise clear that it would 
have had no difficulty in denying a recovery. 


Fraud Scores Again 


A flabby invertebrate law without the vital- 
ity to circumvent fraud, multiplies fraudu- 
lent cases. It seems that the Kansas City 
Court of Appeals, in the Carr case, might 
in the interest of stifling two frauds, have 
made some “new” law for Missouri by an 
extension of the obiter dictum of Mr. Justice 
Lamm, to cases not involving proven collu- 
sion. Certainly Judge Lamm would not 
have hesitated. But here judicial timidity 
triumphed over a forthright and salutary 
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use of the judicial power to legislate inter- 
stitiailly. Score another coup for brazen 
insurance fraud. 


A NOTEWORTHY DECISION 


One rule of procedure that has always 
struck us as particularly benighted is that 
prohibiting jurors from taking notes at a 
trial. Often will some juror spontaneously, 
because of interest in the testimony, and 
from an honest desire to do a good job, 
begin unobtrusively to jot down occasional 
notes. As soon as he is noticed by court 
or counsel he is summarily (and usually 
without explanation) ordered to desist, 
under pain of being cast into the exterior 
darkness. 





Originally jurors were witnesses as well as 
triers of fact,«chosen because of their knowl- 
edge of the facts as to the dispute in ques- 
tion. Then, with a recognition of the propriety 
of separating the fact telling, and the fact- 
finding functions, knowledge of the facts 
was made a disqualification. With this 
back-swing of the pendulum the lawyers 
rode to the opposite extreme. From not 
knowing anything about the particular facts, 
regression was made to not knowing any- 
thing about anything. Now, to listen to 
some of the questions put and the disquali- 
fications made by lawyers on the voir dire 
examination, the ideal of a lawyer’s juror 
would seem to be one whose mind is a 
blank. Such an attitude conceives of the 
jury’s function as a mystic one, on the order 
of an oracular catalyptic trance, in which, 
beyond consciousness and caught up in a 
dream, it speaks its doom like an oracle. 
No thought, no effort, must jar this coma. 


An Experiment 


In a belated-effort to restore the dignity of 
thoughtful effort to the jury, a common 
pleas judge in Ohio was reversed recently 
in Corbin v. City of Cleveland, 11 CCH 
Negligence Cases 314. There, immediately 
after the jury was impaneled and sworn, the 
following statement was made to them by 
the trial judge: 


“Before going forward with the opening state- 
ments I wish to do something here and each 
side, if they desire, can note an exception to 
what the court is about to do. I have felt for 
a long time that the jurors ought to be per- 
mitted to take notes if they desire to do so. I 
am going to permit the jurors to take notes. 
I had the matter up, investigated the law, and 
I have had the approval of the Judicial Council 
of the State Bar and I am handing each juror 
an envelope with some blank paper inside. If 
any juror wants to write down a note or two 
as the lawyers talk, he has the right to do so. 
At the end of the day I want the jurors to seal 
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up their own envelopes, write the name across 
the sealed part and hand them to the court. I 
don’t want these envelopes to get out. In the 
morning I will return each envelope to the juror 
unopened and the jurors can take these notes 
into their jury room if they wish and after the 
case is finished, the notes have to be destroyed. 
Nobody will see your notes. So I hand one of 
these to each of the jurors and either side may 
take an exception, if they desire to do so, to 
the court’s ruling in that regard. I believe it 
is a progressive step forward to let the jurors 
know what the proceedings are about. You have 
to furnish your own paper. * * * 

“You do not have to take notes unless you 
wish to, but if you do you can take whatever 
notes you can, seal them up so nobody sees 
your notes and in the morning you will be 
handed back your envelope. At the conclusion 
of the case you will return your notes to me 
and they will be destroyed in your presence.”’ 


Counsel for both the plaintiff and the de- 
fendant objected to this statement. The 
trial resulted in a verdict in favor of the 
defendant city. The Court of Appeals or- 
dered the case remanded for a new trial. 
This was affirmed on appeal to the Supreme 
Court, which adopts and quotes extensively 
from the opinion of the Court of Appeals. 
The substance of the court’s holding is that 
the statement made by the trial judge was 
error because the taking of notes might 
tend to distract the jurors mind from the 
evidence. It might be necessary to stop 


the trial from time to time to afford the: 


juror time to make his notes. The court’s 
charge in this case could be interpreted by 
the jurors as indicating that it is part of 
their duty as jurors to take notes (even 
though personal aptitudes would disqualify 
them from attempting to try a case in that 
fashion). 


Note-Taking a Distraction 


What is there to the objection made by the 
Court of Appeals (and adopted by the Su- 
preme Court) that the taking of notes 
might tend to distract the juror’s mind 
from the evidence? Says the court “Unless 
the trial is delayed to afford time to make 
notes, such objection seems sound.” To the 
reply that, after all, the court, when trying 
a case without a jury, takes notes, the Su- 
preme Court replies—Yes, but the judge 
from his study of the pleadings has noted 
the issues and is therefore in a better posi- 
tion to take notes than the jurors who, 
except for the opening statements, are not 
told what the issues will be until all of the 
evidence is in. 


But is not the function of the opening state- 
ments to inform the jury of the issues, as 
made by the evidence proposed to be offered 
by each side? If this is not sufficient to 
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equip the jury for taking notes, then it is 
not sufficient to equip them for the hearing 
of evidence. 


Would It Delay the Trial? 


The criticism continues, “Then too, the 
judge can request the witness to stop while 
the court records what has gone on before. 
Sut if any such practice should be indulged 
in at the request of twelve jurors there 
would be an endless delay and trial lawyers 
frequently put to untold disadvantage in 
conducting their cross-examination.” To 
this the short answer is that trial lawyers 
customarily take notes, while engrossed in 
the work of trying the case, without the 
necessity of asking that the trial be halted 
to allow them to take a note. If they can 
do so continuously in the heat of combat, a 
juror can certainly occasionally do so. 


No Duty to Take Notes 


The conduct of the trial judge in this in- 
stance (furnishing the jurors with note 
paper, having the notes put in an envelope, 
and collected, etc.) although accompanied 
by assurances that the jurors did not have 
to take notes unless they wished to, could 
perhaps be interpreted by a _ suggestible 
juror to mean that it is his duty to take 
notes. And certainly the “personal apti- 
tudes” of many jurors would not qualify 
them to take notes during the course of a 
trial. 


Again, the business of having the notes col- 
lected at the close of the various sittings of 
the jury, and the final ritual destruction of 
the notes by the judge in the juror’s 
presence, with the possible -accidental pub- 
licity, as well as the possibilities afforded 
for tampering, and for clandestine com- 
munication with the jury, should not be 
overlooked. 


The Best Rule 


On the whole the best rule would seem to 
be one that allows the individual juror at 
his discretion to take notes, so long as he 
does so, unobtrusively and without causing 
delay or hindrance to the trial; and without 
fear of the trial judge in his discretion or- 
dering him to desist, for any reason other 
than the keeping of order. 


The Ohio Supreme Court indicates the 
settled rule in Ohio to be that whether a 
juror should be permitted to take notes is 
within the discretion of the trial judge. 
This in effect means that the trial judge 
may stop note-taking for no reason at all. 
Phrasing the rule in terms of an absolute 
right of the individual juror to take notes, 
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subject to correction where his doing so 
interferes with the speedy and orderly con- 
duct of the trial, would encourage the 
effort made by the note-taking juror to 
more conscientiously perform his duty as a 
juror. In its opinion the court said: “If 
trial procedure is to be changed to the ex- 
tent as was done in this case such change 
should be made by the legislature and not 
by the courts.” Even though retaining the 
settled rule that judges can, in their discre- 
tion, permit or forbid note-taking, the Ohio 
court could have at least spoken for a more 
liberal exercise of discretion in favor of 
permitting note-taking. 


CONCUBINE AS BENEFICIARY 





Less and less now, so long as the peace is 
not disturbed and no great wrong done, is 
the official collective morality of the com- 
munity—its public policy—being invoked to 
irustrate the intentions of deceased insureds. 
As pointed out in the April issue of the 
Journal, the general attitude of the courts 
in cases of this and similar kinds, is well 
summed up in Metropolitan Life Ins. Co. v. 
Olsen (1923) 81 N. H. 143, 123 A. 576 (where 
the beneficiary had been falsely designated 
“wife’’): 

‘‘Legally she [the beneficiary] was not his wife. 
Their way of life was not in accord with the 
criminal law or the moral view of the com- 
munity. But the court is not now administering 
the criminal law or their view of the law of 
morals. If it were, fining one of the parties 
$12,000 for the benefit of an insurance company 
or depriving her of that sum to express the 
court’s indignation at the immorality of her 
habit of life would hardly satisfy the ordinary 
sense of justice.”’ 


Our Canadian neighbors, in a recent deci- 
sion of the Court of Appeal of British 
Columbia give new evidence of judicial broad- 
mindedness in these matters. Roman v. Hor- 
tin, decided Nov. 14, 1944, finds in favor of 
the right of a concubine to take under the 
designation “dependent”, under a certificate 
of membership in the Canadian Mutual 
Benefit Association, incorporated under the 
Societies Act. Since the decision is not 
readily accessible to those outside of Canada, 
and since it is interesting and important, we 
here review it in some detail. (The opinions 
will be published in the Western Weekly 
Reports, 1944, and in the British Columbia 
Law Reports.) 


The Facts in Ronan v. Hortin 


The insured William Hortin had been living 
apart from his wife under a _ separation 
agreement. About a year after the separa- 
tion, Elizabeth Ronan (herself separated 
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from her husband) began to live with Hor- 
tin as his mistress, and so continued until 
his death some seven years later. During 
this relationship Hortin applied for mem- 
bership in the Canadian Mutual Benefit 
Association. 


When the policy was taken out Hortin was 
entirely frank about the matter. He told 
the Company manager of the exact rela- 
tionship between Mrs. Ronan and himself. 
He was told by the manager that the Asso- 
ciation would issue the policy in favor of 
Mrs. Ronan as a dependent. After Hortin’s 
death the company acknowledged her as 
the beneficiary and would have paid the 
money to her, had not claim been made by 
the wife. They then, by way of caution, 
paid the money into court. Mrs. Ronan 
then commenced this action against the in- 
sured’s widow, Florence Hortin, asking for 
a declaration that she (Mrs. Ronan) was 
entitled to the money as the dependent 
named in the membership certificate. The 
trial judge decided for Mrs. Ronan. The 
appellant-wife claimed a declaration that 
Mrs. Ronan was not a dependent in law 
within the meaning of the “Societies Act” 
under which the insurer was incorporated, 
and under the Societies by-laws; and that 
the money ought to be paid her as adminis- 
tratrix of the estate of her deceased hus- 
band. 


The appeal was decided by a three judge 
court composed of Mr. Justice Robertson, 
Mr. Justice Sidney Smith, and Mr. Justice 
O’Halloran. The decision of the trial judge 
was affirmed, Mr. Justice Robertson, and 
Mr. Justice Sidney Smith, each writing an 
opinion in favor of the concubine. A dis- 
senting opinion was written by Mr. Justice 


O’Halloran. 


The Act and the By-law 


The first issue on appeal was whether Mrs. 
Ronan was a “dependent” under the terms 
of the Societies Act, which is in part as 
follows: 


“A Society may make provision for the benefit 
of its members by means of subscriptions 
against sickness, disability, unavoidable misfor- 
tune, or death, and for relieving their husbands, 
wives, children, or other dependents, but shall 
not otherwise carry on the business of insur- 
ance. (Italics added.) 


The fourth by-law of the Society as de- 
clared in the Membership Certificate reads: 


“The object of the Association is to make pro- 
vision, by means of subscriptions, against death 
relieving the husbands, wives, orphan children 
or other dependents of members, but shall not 
otherwise carry on the business of insurance. 
(Italics added.) 
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The respondent Mrs, Ronan claimed that, 
in fact, she was a dependent of Hortin’s, 
and that likewise, in law, was she a de- 
pendent under the provisions of the Act. 


“Dependent” in Fact and Law 


The court held (Mr. Justice O’Halloran 
dissenting) that there was evidence to sup- 
port the trial judge’s finding that Mrs. 
Ronan was a dependent in fact. The evi- 
dence shows that the respondent “looked 
for support” to Hortin until his death. It 
was admitted that at any time she could 
have maintained herself. The fact that she 
was at all times able to support herself was 
immaterial, (Mr. Justice Robertson.) 


Likewise the respondent was a “dependent” 
within the meaning of the Act. There is 
no requirement that the obligation of the 
deceased insured to furnish support rest on 
some moral, legal or equitable ground. The 
term “dependent” includes those whom the 
deceased did in fact support, and whom it 
is not unlawful for him to support (Mr. 
Justice Robertson). The word “dependent” 
must here be construed in the wide sense 
of one who is being maintained at another’s 
cost. The issuance of the certificate was 
not ultra vires. (Mr. Justice Sidney Smith.) 


Moral Wrong and Legal Wrong 


And there is no violation of public policy 
in allowing her to take as a dependent, “be- 
cause there is no evidence that the deceased 
took out the insurance in question as con- 
sideration for the plaintiff having entered 
into, or continuing, her illicit relations with 
him. The insurance was taken out more 
than a year after they commenced to live 
as man and wife.” While it may be morally 
wrong for a man to support his mistress, it 
is not legally wrong for him to do so (Mr. 
Justice Robertson). The law does not pro- 
hibit a policy in favor of a mistress. 


Acquiescence of the Wife 


“And here, it is very important to remem- 
ber, the appellant wife knew of the illicit 
relationship between the respondent house- 
keeper and the deceased. Knowing this, 
she not only visited them, but encouraged 
or at least allowed her children to visit 
them. I am not prepared to say the wife 
is blameless. As I have already mentioned, 
she knew and acquiesced in the relationship 
between her husband and his housekeeper. 
She knew he was supporting her. By what 
right can she complain now of this par- 
ticular method of support and seek to snatch 
these moneys from the hands for whom 
they were intended?” (Mr. Justice Smith.) 
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A Dissenting Opinion 


Mr. Justice O’Halloran wrote a lengthy 
dissenting opinion stating that the words 
“other dependents”, should, under the ejusdem 
generis rule of construction, be “confined 
to dependents possessing the distinguishing 
characteristic of husbands, wives and or- 
phan children, that is to say, a legal right 
to support which the member cannot escape 
at pleasure.” 


Moreover, he continues, the policy of the 
law forbids the interpretation of the language 
in the Act and the by-law to include a concu- 
bine as a dependent. Since a husband is 
not legally bound to support his concubine, 
the Act should not be interpreted to include 
a concubine as dependent. There was no 
evidence to support the finding of the trial 
judge that Hortin had named the respond- 
ent, as his dependent, and beneficiary, not in 


consideration of the continuance of their im- 
moral relation, but “out of gratitude for the 
service she had rendered him as the keeper of 
his home, and out of a recognition that she had, 
to perform this work, abandoned other means 
of earning a livelihood and become his de- 
pendent.” There could be no acquiescience 
in the illicit relationship by respondent, in 
a legal sense. He concludes, “not only the 
law, but the equities shift the balance of 
natural justice overwhelmingly to the wife.” 


Of Counsel 


Mr. Philip S. Marsden was counsel for the 
successful respondent. Mr. Hamilton Read 
represented the appellant. Both are of Van- 
couver, B. C. We are indebted to Mr. Gar- 
field A. King, barrister, also of Vancouver, 
for his kindness in forwarding copies of the 
opinions in the Court of Appeal. 


—— Sg ———__—_——— 


The Maze of the Law 


“In the law there’s always a way out either by intention or otherwise. There is no 
so-called doctrine to which there’s not an exception, and no exception to which there 
is not some further exception. You recall the couplet: 


‘Great fleas have little fleas upon their backs to bite ’em, 
And little fleas have lesser fleas, and so ad infinitum.’ 


“They tell you out at the Law School that the law is a wonderful science—the per- 
fection of reason. Wonderful fiddle-sticks! ’Tis in fact a hodge-podge of Roman 
law, Bible texts, writings of the Christian Fathers, Germanic customs, myths, 
canon law, superstitions, scraps of feudalism, crazy fictions, and long dead statutes. 
Your professors try to bring order out of chaos and make sense where the devil 
himself couldn’t find any. They turn you into metaphysicians instead of lawyers. 
I warrant ye that the top third of your class will become teachers, the second third 
judges, and only the tail end successful lawyers. God help all of ye! The law is 
nothing but a vast series of individual stratagems. Usually it has neither rhyme 
nor reason, having grown up nobody knows how or why and continuing to exist 





out of sheer inertia 


a mass of contradictions and inconsistencies by means of which 


lawyers make a living and politicians accomplish their evil purposes.” Yankee Law- 
yer, the Autobiography of Ephraim Tutt (Scribners, 1943). 


“Don’t Fence Me In” 


“Wire fences long antedated barbed wire fences. Among characteristic uses to 
which the latter are now put is to stop a charging enemy or to hold in confinement 
prisoners of war. Few would hold that barbed wire fences add to the comfort of 
the citizens of Norfolk or to safety which an ordinary wire fence cannot provide. 
As its name would indicate, it is a barbarous device, intended to hurt or injure any 
person, animal or thing which chances to brush against it.”—Holt, J., in Baecher v. 


McFarland, etc., 11 CCH Negligence Cases 181, 183. 
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Automobile Negligence 


and Insurance 


IN THE CURRENT PARADE OF oF WATL mn 


BUS PASSENGER INJURED— 
BANANA PEEL IN AISLE: 
Sufficient time for notice (Mass.) 


CIRCUMSTANTIAL EVIDENCE— 
PEDESTRIAN INJURED: 
Prima facie case (W. Va.) 


DAMAGES—RIGHT OF COUNSEL 
TO ARGUE: 
Mention of amount to jury (Ky.) 


GUEST STATUTE—KNOWLEDGE 
OF EMPLOYEE’S RECKLESS- 
NESS: 

Knowledge of prior accidents 
(Idaho) 


GUEST STATUTE—FUNERAL DI- 
RECTOR’S LIABILITY: 
Car owned by host, but driven by 
employee (Tex.) 


HOST’S LIABILITY—FALLING 
ASLEEP AT WHEEL: 
Premonition of drowsiness ( Miss.) 


INDEMNITY POLICY—FINAL 
JUDGMENT AS CONDITION 
PRECEDENT: 

Direct action against insurer (Cal.) page 34 


page 30 
page 31 


page 31 


page 32 


page 32 


page 33 


BUS PASSENGER INJURED-— 
BANANA PEEL IN AISLE 


(MASSACHUSETTS) 
@ Time sufficient to give notice 


A banana peel “four inches long, all black, 
all pressed down, dirty, covered with sand 
and gravel, dry, and gritty looking” was on 
the floor of the bus when the plaintiff boarded 
the bus, according to plaintiff’s evidence. 
When the plaintiff left the bus nine minutes 
i later, she slipped and fell on the banana 
peel, which remained in the same position. 
Only three passengers were in the bus dur- 
% 
* 


ing the trip. It could have been found that 


‘ Cleary Square was one terminus of the 
\ | line, and that the bus remained there with- 
* out passengers in it for “a minute or two” 
) at least. 
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eRe TO CHALLENGE 
FOR CAUS 
Requiring initia challenge 
(Tex.) page 34 


LOAN feiss AU- 
THORITY TO SU 
Receipt lacking ~- ee (La.) 


NEGLIGENCE OF COUNSEL— 
JUDGMENT ON THE PLEAD- 
INGS: 

Failure to file motion for a new trial 
(Pa.) page 36 

RESCUER ga oe al OF 

INJURED MOTORIST 
Assumption of risk (Mich.) page 37 


RESPONDEAT SUPERIOR—DEVI- 
ATION FROM SCOPE OF EM- 
PLOYMENT: 

Deviation in route (N, H.) page 37 


SETTLEMENT OF CLAIM—EF- 
FECT ON COUNTERCLAIM: 
Effect of signing settlement order 


page 35 


(Pa.) page 38 
WAR IMMUNITY ACT—INJURY 
TO SOLDIERS: 
Liability of town and police officer 
i wap page 39 
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“The question is whether the foregoing basic 
facts warrant an inference of negligence on 
the part of the defendant or its operator. 
No one would be likely to enter the bus 
except servants of the defendant and pas- 
sengers. In the ordinary course of events, 
no passenger would carry into the bus a 
banana peel, or a banana, in the condition 
shown by the agreed facts. Such a condi- 
tion naturally would result from lying a 
considerable time on the floor. We think 
that it could be found that the peel had 
remained on the floor of the bus so long that 
in the exercise of due care the defendant 
should have discovered and removed it.”” On 
the agreed facts, judgment was entered for 
the plaintiff—Scaccia v. Boston Elevated 
Railway Company. Massachusetts Supreme 
Judicial Court. Suffolk. November 8, 1944. 
21 CCH Automosite Cases 788. 

E. J. Donlan, for plaintiff. 

S. P, Sears, for defendant. 
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CIRCUMSTANTIAL EVIDENCE- 
PEDESTRIAN INJURED 


(WEST VIRGINIA) 


@ Directed verdict 
Prima facie case 


The circumstantial evidence established 
that the decedent was standing at the rear 
of a truck stopped in his private driveway, 
five or six feet from the highway; that the 
paint on his jacket corresponded to the 
paint on the slat broken from the rear of 
the parked truck; and that after the truck 
driver heard a noise, the deceased’s body 
was found ten feet from the driveway. 
This was sufficient to establish a prima facte 
case against the motorist passing on the 
highway at a right angle to the parked truck, 
and the trial court erred in directing a ver- 
dict in favor of the motorist. The defend- 
ant stopped his car off the road, fifty feet 
west of the accident, and returned to the 
point of the accident. He testified that he 
was traveling at a speed of twenty five 
miles per hour, that his lights were on 
bright, that he did not see the decedent, 
that his car was totally on the highway 
pavement, and that he knew nothing of the 
decedent’s presence until he heard the thud 
against his car. He further states that he 
had had no sleep for nearly twenty-four 
hours before the accident. There was evi- 
dence to indicate that defendant, from 
fatigue, allowed his car to swerve from the 
pavement onto the private driveway, and 
to crush the decedent against the body of 
the truck. When asked if the deceased was 
standing in the rear of the truck parked in 
the driveway as he passed it, the defendant 
answered: 

“If he was I did not see him. * * * I said if he 
was standing there I did not see him, * * * If 
he had been there I would have seen him 
though. * * * I never seen the man, I don't know 
where he was standing.”’ 


The court on appeal, held that the evidence 
was sufficient to make out a prima facie 
case for the plaintiff, the force of which 
was for the jury with all the other evidence. 
And it was error for the trial court to 
direct a verdict for the defendant. 


“It is true that no eyewitness testified to 
the precise manner in which the deceased 
was struck by the defendant’s car. But 
observers do give testimony as to facts and 
circumstances which do substantially indi- 
cate what happened. The truck behind 
which the deceased is shown to have been 
standing is stated by two witnesses as be- 
ing distant from the paved road by five to 
six feet. A slat was broken from the rear 
of this truck; green paint was found on the 
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deceased’s jacket corresponding to the paint 
on the slat. The defendant, apparently in 
partial explanation of the accident, stated 
to bystanders that he had had no sleep for 
nearly twenty-four hours, and offered no 
explanation of the accident other than that 
he had not seen the deceased. These facts 
in evidence do not leave the manner of the 
accident to pure conjecture. There was at 
least some evidence tending to indicate that 
the defendant, by reason of fatigue or in- 
attention, allowed his car to swerve from 
the pavement and to crush against the body 
of the truck the deceased, who may be in- 
ferred to have been standing in the rear of 
the truck with his back to the road. Such 
a deduction from the facts proved is noth- 
ing more than the legitimate utilization of 
circumstantial evidence.” 

—Webb, Admx. v. Harrison. West Vir- 
ginia Supreme Court of Appeals. October 
17, 1944. 21 CCH Automosite Cases 875. 
Blue, Dayton & Campbell, William T. Blue. 
Fred O. Blue, Charleston, W. Va., for plaintiff 
in error. 


B. J. Pettigrew, Rummel, Blagg & Stone, 
Charleston, W. Va., for defendant in error. 


DAMAGES-RIGHT OF COUNSEL 
TO ARGUE 
(KENTUCKY) 


e Court’s refusal to allow mention of 
amount to jury 


As the defendant’s counsel was about to tell 
the jury what he thought they should allow 
the plaintiff as damages, the court inter- 
rupted him, saying, “Don’t mention any 
amount. The amount is entirely in the 
discretion of the jury exclusively.” Only 
one question was submitted to the jury — 
that of damages. The plaintiff was a police 
officer who, while he was standing in the 
street conferring with other police officers 
who were seated in a police car, was struck 
on the back of the head by a piece of pipe 
that fell from a passing truck belonging to 
the defendant company. At the time of the 
accident Metcalf was 53 years of age and 
had been a member of the Louisville Police 
Force for 25 years. He had been an alert, 
energetic, courageous, intelligent and efficient 
officer. After receiving the injuries he 
stayed in the hospital only about an hour, 
was then taken home where he remained 
for five days, after which he was assigned 
to a desk job for a week to temporarily 
relieve a police Captain. After this tempo- 
rary service he went home for an eight 
weeks’ rest. The Chief of Police and several 
officers testified that plaintiff was neither 
mentally nor physically alert and was in- 
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capable of attending to his duties on the out- 
side and was given a desk job. It appears 
from the testimony of these officers that 
plaintiff is not really capable of attending 
to the duties of this relatively easy place, 
but as no pension was available to him he 
was given this soft berth. Metcalf testified 
he was in the best of health before his in- 
juries but that since the accident he suffers 
from headaches, dizziness and to some ex- 
tent deafness and a lack of balance in walk- 
ing or standing. That he is forgetful and 
has but little memory and is so nervous that 
at times he cannot sleep and has emotional 
up-sets bordering on hysteria. At the first 
trial a verdict for the plaintiff was returned, 
for $750 damage and $97.25 to cover his 
medical expenses. The judge granted Met- 
calf a new trial on the ground that the dam- 
ages allowed by the jury were inadequate. 
His suit was for $25,000 for his personal in- 
juries $300 for doctors’ and medical bills. 
(The present trial, the second, resulted in a 
verdict for $4000 damages and $109.85 for 
doctor bills.) 


“It is not contended that defense counsel 
had not the right to argue the extent of 
plaintiff's injuries as shown by the evidence. 
And having this right, it logically follows 
he could argue what sum in his judgment 
would reasonably compensate plaintiff for 
such injuries. Different persons are effected 
in varying degrees by the same or similar 
injuries, and a sum which would compen- 
sate for one person’s pain and suffering 
caused by a particular injury might not 
fairly compensate another person for a simi- 
lar injury. Therefore, it was reversible 
error to deny defense counsel the right to 
argue to the jury the amount of damages 
to be awarded plaintiff.”—Aetna Oil Com- 
pany, appellant v. Metcalf. Kentucky Court 
of Appeals. November 17, 1944. 21 CCH 
AUTOMOBILE CASEs 773. 

Davis, Boehl, Viser & Marcus, Louisville, Ky., 
for appellant. 


Woodward, Dawson & Hobson, Louisville, Ky., 
for appellee, 


GUEST STATUTE-— 
EMPLOYER'S KNOWLEDGE OF 
DRIVER’S RECKLESSNESS 
(IDAHO) 


e Knowledge of prior accidents 
Respondeat superior 





“Good God, did you have a woman with 
you again?”’, said the supervisor to Hair, 
the driver, following the accident in which 
mother and wife of the plaintiffs was killed. 
Hair was using his employer’s car, in viola- 
tion of instruction’ against carrying riders, 
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in returning from a dance at a distant place, 
to take the decedent home. While doing 
so the car overturned. The present suit 
was brought by the husband and children 
of the deceased, against the Company own- 
ing the truck, the driver and his supervisor. 
It was based on the alleged willful and 
wanton conduct of the driver. It was the 
theory of the plaintiffs that if Hair were 
shown to have a history of recklessness and 
incompetence as a driver, and that his em- 
ployer knew it, recovery against the latter 
would be permissible even though Hair were 
found to have been acting beyond the scope of 
his employment at the time of the accident. 
This theory the trial court adopted and out- 
lined specifically in its instructions to the 
jury. Also the court allowed evidence that 
in 1939 Hair, the driver was arrested on a 
charge of reckless driving, pleaded guilty 
and was fined $50. The court admitted in 
evidence the record of this conviction on 
the ground that it was one “that did or 
could give notice” to the employer. Be- 
cause of the admission of this evidence, and 
the submission of the issue of Hair’s previ- 
ous record, the judgment for the plaintiffs 
was reversed and the case remanded for a 
new trial. 


Due diligence on the part of an employer 
does not require that in the supervision of 
the employee, he maintain a continuous 
search of the public records in the territory 
in which the agent operates. One instance 
of negligence is not sufficient to krand a 
driver as careless or incompetent to the de- 
gree that his retention in service is thence- 
forward at the employer’s risk. The fraility 
of this species of proof is notorious. The 
judgments for plaintiffs were reversed, and 
the case remanded for a new trial.—R. J. 
Reynolds Tobacco Company et al., appel- 
lants v. Newby, etc., United States Circuit 
Court of Appeals, Ninth Circuit. Novem- 
ber 6, 1944. 21 CCH AvutTomosite Cases 791. 
E. B. Smith, Boise, Idaho, A, L. Merrill and 
R. D. Merrill, Pocatello, Idaho, for appellants. 


Glenn A. Coughlan, Montpelier, Idaho and B. W. 
Davis, Pocatello, Idaho, for appellees. 


GUEST STATUTE—FUNERAL 
DIRECTOR’S LIABILITY 


(TEXAS) 


e Guest injured by car owned by host 
but driven by employee 


“The negligence of the owner or operator 
for which there shall be no cause of action 
{under the guest statute] must necessarily 
refer to such negligence connected with such 
transportation. Any other construction 
would permit an ‘open season’ on guests— 
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the owner or operator might stop the ve- 
hicle, jump out to take a shot at a quail or 
rabbit, and negligently shoot the guest, with 
immunity.” The plaintiff recovered a judg- 
ment below for injuries suffered by her while 
she was riding in a funeral car, returning 
from her brother-in-law’s funeral, when the 
hearse collided with the rear of the car in 
which she was riding. The defendant him- 
self was driving the car in which plaintiff 
was riding; his employee was driving the 
hearse which collided with the first car. 
The defendant contended that the plaintiff 
was a guest, and therefore under the guest 
statutes had no cause of action against the 
host, even for the negligence of his em- 
ployee which caused the accident. The 
court held that such a construction would 
lead to an absurdity. The broad language 
of the statute, “No person * * * = shall 
have a cause of action for damages against 
such owner or operator for injuries,” must 
be construed in connection with the pre- 
ceding language, “No person transported 
* * * by the owner or operator of a 
motor vehicle.” The negligence of the 
owner or operator for which there shall be 
no cause of action must necessarily refer to 
such negligence connected with such trans- 
portation. The judgment for plaintiff was 
affirmed.— Wren, appellant v. Wilburn. 
Texas Court of Civil Appeals, El Paso. 
May 11, 1944. Rehearing denied June 1, 
1944. Writ of error refused by Texas 
Supreme Court. 21 CCH AUTOMOBILE 
Cases 804. 

Francis Chaney, Republic Bank Bldg., Dallas, 
Tex., for appellant. 


White & Yarborough, Texas Bank Bldg., Dallas 
2, Tex., for appellee. 


HOST’S LIABILITY— 
FALLING ASLEEP AT WHEEL 





(MISSISSIPPI) 


e@ Wanton misconduct construed 
Premonition of drowsiness 


The host, while driving along the highway 
at a reasonable rate of speed, dozed off to 
sleep for a “split second” and ran into a 
culvert under an intersecting road, and in- 
jured the plaintiff, a guest. It was admitted 
that the driver was guilty of no wilful mis- 
conduct, that is, of intentionally causing 
injury. Was she under the Mississippi stat- 
ute, guilty of “wanton misconduct”? She 
testified as follows at the trial: 

“Q. Now when you got up there near the scene 
of this accident, did you or not—Did something 
happen, either you nod, or something else that 


caused you to get off on the edge of the road 
and result in an accident? 
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A. I dozed off or dropped to sleep maybe for a 
split second, you May call it sleep, may call 
it dozed, anyway. I was just out for a minute. 
Q. Did you have any knowledge or any warning 
that anything like that would occur before it 
did occur? 

A. No, if I had had any warning whatsoever 
that I was fixing to go to sleep, if anything 
had said ‘Syvil, you are fixing to go to sleep’, 
common sense would have caused me to stop.”’ 


The accident happened in the afternoon 
after she had been driving for about twenty- 
five miles. She had had a normal rest the 
previous night and took the wheel on the 
return trip after having traveled as one of 
the occupants in an automobile trip from 
Richton, Mississippi to Marion, Alabama. 
She further testified that she had on many 
occasions experienced drowsiness but had 
always been able to control the tendency 
and had never fallen asleep under such cir- 
cumstances. Her momentary lapse was de- 
scribed by her as only for “a split second” 
or “a jiffy” during which time the car trav- 
eled only about ten feet. Upon being im- 
mediately aroused, she was completely 
aware of her situation, noticed a mail-box 
on the edge of the road which she was able 
to avoid, and otherwise maneuvered the car 
with a view to completely regaining the 
highway without the necessity for turning 
too abruptly back. The car, however, struck 
a culvert under an intersecting road and 
caused the injury. 


“Where the misconduct is wilful, there is 
an intentional injury. If it is wanton, there 
is an intentional wrongful act or omission 
whose resultant harm is consciously previ- 
sioned and recklessly ignored or disre- 
garded. For one to be recklessly indifferent 
to results, such results must be presented 
to a sensible awareness of their reasonable 
certainty. One may not ignore an eventu- 
ality which he does not perceive. If he 
recks not of impending harm, it is not be- 
cause he knows not of it but because he 
cares not. Indifference shuts its eyes to 
that which just before had been visible. 
Hence wantonness characterizes a mental 
state aware of misconduct and indifferent to 
its obvious consequences The only 
difference between the legal import of wil- 
fulness and wantonness in the statute is that 
while both contemplate a foreseeable harm, 
the former chooses to cause injury, and the 
latter chooses not to avoid it.” Under these 
principles the court held that the conduct 
of the driver did not amount to wanton 
misconduct. “Unless such act [of falling 
to sleep] is portrayed against a background 
of prior experience or otherwise made so 
reasonably certain as to constitute mere 
drowsiness a recognizable and recognized 
harbinger of imminent disaster, it does not 
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confront a driver with a present and envis- 
aged calamity which he either deliberately 
achieves or wantonly ignores. The act or 
omission must, under the statute, be more 
than that of mere inadvertence or momen- 
tary thoughtlessness.” The judgment for 
plaintiff was reversed.—Covington et al. v. 
Carley. Mississippi Supreme Court. No- 
vember 27, 1944. 21 CCH AUTOMOBILE 
Cases 851. 

Hannah, Simrall & Foote, Heidelburg & Roberts, 
Hattiesburg, Miss., Harmon Young, New Au- 
gusta, Miss., for appellants. 

E. B. Cooper, Laurel, Miss., Currie & Currie, 
Hattiesburg, Miss., for appellee. 


JURORS—RIGHT TO 
CHALLENGE FOR CAUSE 


(TEXAS) 


e@ Requiring counsel to challenge per- 
emptorily 
Right to a directed verdict 
Railroad crossing collision 





Says Blackstone: 


“‘A principal challenge is such where the cause 
assigned carries with it prima facie evident 
marks of suspicion either of malice or favour; 
as, that a juror is of kin to either party within 
the ninth degree; that he has been arbitrator 
on either side; that he has an interest in the 
cause; that there is an action depending be- 
tween him and the party; that he has taken 
money for his verdict; that he has formerly 
been a juror in the same cause; that he is the 
party’s master, servant, counsellor, steward, or 
attorney, or of the same society or corporation 
with him; all these are principal causes of chal- 
lenge; which, if true, cannot be overruled. . .”’ 


Two of the jurors on the panel presented to 
the plaintiffs were employees of the de- 
fendant Southern Pacific Company. A timely 
challenge for cause was made by the plain- 
tiff, grounded upon this employment rela- 
tionship; but the court declined to excuse 
the jurors, holding that they were not dis- 
qualified by reason thereof. These jurors 
then were peremptorily challenged by the 
plaintiffs who in the course of selecting the 
jury, exhausted all of their peremptory chal- 
lenges. The trial proceeded and resulted in 
a verdict and judgment for the defendant. 


The court held that the denial to the plain- 
tiffs of the right to challenge these jurors 
for cause was the denial of a substantial 
right, and required a reversal of the judg- 
ment for the defendant. Under Texas law 
such a denial requires a reversal unless the 
party in whose favor the error is committed 
proves beyond a reasonable doubt that the 
error was harmless. “The erroneous ruling 
of the court in effect reduced by two the 
number of peremptory challenges available 
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to the appellants, and the remainder of the 
challenges were exhausted. The right to 
challenge peremptorily may be exercised 
upon reason, whim, or caprice, and there is 
no proof whatsoever to establish that appel- 
lants would not have exercised additional 
peremptory challenges if their right to do 
so had not been denied them by the court.” 
Of course, if the evidence was such that a 
verdict should have been directed for the 
defendant, then the error of the court was 
harmless; but such is not the case. Plain- 
tiff’s witnesses testified in substance, as fol- 
lows: When they approached the crossing, 
the car was in good driving condition and 
its bright headlights were burning. They 
[the plaintiff driver and her passenger] no- 
ticed that the wig-wag warning sign was in 
operation; and Mrs. Francone stopped the 
car before reaching the tracks. She rolled 
down her window, and both witnesses looked 
in both directions and listened; Neither saw 
nor heard anything, but if a locomotive had 
been approaching with its headlight burn- 
ing, they would have seen it; and if a bell 
had been ringing or a whistle blowing, they 
would have heard it. Mrs. Francone then 
proceeded to cross the three parallel tracks 
of the railroad at their intersection with the 
highway. When the car was upon the middle 
track, the locomotive, moving without any 
headlight and giving no warning, suddenly 
came out of the darkness and crashed into 
the side of the car before any move could be 
made to avoid the collision. Mrs. Francone 
also testified that she was familiar with the 
crossing and that the wig-wag signal was 
often in motion when no train or locomotive 
was moving at or near the crossing, and 
when no hazard to vehicular traffic was 
present.” This testimony was contradicted, 
but if believed by the jury would have justi- 
fied a verdict for the plaintiffs. The judg- 
ment for the defendant was reversed and the 
cause remanded for further proceedings.— 
Francone et al. appellants v. Southern Pacific 
Company. United States Circuit Court of 
Appeals, Fifth Circuit. November 28, 1944. 
21 CCH AuromosiLe Cases 771. 


Dan Abbott, Abilene, Tex., for appellants, 


Eugene R. Smith, Maury Kemp, El Paso, Tex., 
for appellee. 


INDEMNITY POLICY— 
FINAL JUDGMENT AS 
CONDITION PRECEDENT 


(CALIFORNIA) 
@ Direct action against insurer 


The policy here was simply “an undertak- 
ing to pay any final judgment which the 
injured person might obtain against the 
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assured, and the obtaining of such final 
judgment constituted a condition precedent 
to any action which the injured person 
might have against the insurance carrier.” 
Plaintiff was injured in a collision with the 
truck-trailer outfit owned by Lloyd Moser, 
d. b. a. Lloyd Moser Trucking Company, 
and driven by Robert Moser. The suit was 
brought against these persons, as well as 
against three persons whose names were 
unknown, and who were sued as First Doe, 
Second Doe, and Third Doe. Before the 
case came on for trial, Lloyd Moser died, 
and shortly thereafter the suit was dismissed 
as to him. About a year later the plaintiff, 
pursuant to leave, filed an amended com- 
plaint, in which he alleged that he had 
ascertained that the true name of the de- 
fendant sued as First Doe was Commercial 
Standard Insurance Company, which com- 
pany had issued its policy of casualty in- 
surance to Lloyd Moser, deceased, and that 
said policy insured the plaintiff and the 
members of the public for any damage that 
might result from the operation of the ve- 
hicle belonging to Lloyd Moser: and that 
said policy had been filed with the Railroad 
Commission as required by law. The de- 
fendant answered that the plaintiff had no 
cause of action against it, prior to recover- 
ing a judgment against Lloyd Moser, the 
insured (which the plaintiff had not done). 
The policy provided as follows: 

“No action shall lie against the company to 
recover any loss or expense unless . .. such 
action shall be brought by the assured .. . for 
loss and/or expense actually sustained and paid 
in money by the assured after the amount there- 
of shall have been fixed and rendered certain, 
either by final judgment against the assured 
after actual trial of the issue or by agreement 
between the parties with the written consent 
of the company, Nothing in this policy 
shall be construed to create any right in the 
injured . . . to join this company as a party to 


any cause of action brought against the assured 
under this policy."’ 


Attached to the policy was a “Standard 
Form of Endorsement Prescribed by the 
Railroad Commission of the State of Cali- 
fornia” which read in part as follows: 


“In consideration of the premium provided for 
in the policy of which this endorsement is made 
a part of the Company agrees that within the 
classes of coverage provided by the policy it 
will pay any final judgment rendered against 
the insured for bodily injuries to or death of 
any person or persons . . arising out of the 
ownership, maintenance or use of any vehicle 
covered by the policy; that the judgment cred- 
itor may maintain an action in any court of 
competent jurisdiction to compel such payment; 


It is not claimed that there was any named 
insured in the policy other than Lloyd G. 
Moser or that the policy contained any so- 
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called omnibus clause insuring against lia- 
bility the defendant driver or any person 
other than Lloyd G. Moser. Plaintiff relies 
entirely upon the requirement of the act 
that the highway carrier should procure 
“adequate protection against liability 
imposed by law upon such highway carrier” 
but the term “liability imposed by law” 
when used in connéction with liability in- 
surance, is ordinarily construed as meaning 
liability imposed in a definite sum by a final 
judgment against the assured. There is no 
language in the act or in the policy before 
us which provides that the required insur- 
ance should inure to the benefit of the public. 
“We cannot escape the conclusion that the 
policy before us was simply ‘an undertaking 
to pay any final judgment which the injured 
person might obtain against the assured, and 
that the obtaining of such final judgment 
constituted a condition precedent to any ac- 
tion which the injured person might have 
against the insurance carrier.’” The trial 
court properly granted the insurance com- 
pany’s motion for non-suit.—Girard v. Com- 
mercial Standard Insurance Company, 
appellant. California District Court of Ap- 
peal, First District, Division Two. October 
24, 1944. 21 CCH Avutomosme CAses 845. 


Cooley, Crowley & Supple, for appellant. 


Charles J. Janigian, James F. Brennan, for re 
spondent, 


LOAN RECEIPT— 
INSURER'S AUTHORITY TO SUE 
(LOUISIANA) 


@ Receipt lacking particulars 
Suit, not as subrogee, but as agent 





After his car was damaged in a collision, 
Roberson, the insured, signed the following 
document: 

“LOAN RECEIPT 


‘Received from the City of New York Insur- 
ance Company (hereinafter referred to as Com- 
pany) the sum of One Hundred Sixty-Four and 
70/100 Dollars ($164.70), as a loan without in- 
terest, repayable only in the event and to the 
extent of any net recovery the undersigned may 
make from any person, persons, corporation or 
corporations, or other parties, causing or Hable 
for the loss or damage to the property described 
below, or from any other insurance effected on 
such property, and as security for such pay- 
ment the undersigned hereby pledges to the 
said ‘company’ all his, its or their claim or 
claims against said person, persons, corporation 
or corporations, or other parties, or from any 
insurance carrier or carriers, and any recovery 
thereon, and hereby delivers to said ‘company’ 
all documents necessary to show his, its or their 
interest in said property.”’ 


The Louisiana Civil Code provides under 
the title “Mandate, Acts for which express 
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power required”, that “the power must be 
express and special for the following pur- 
poses: To make a transaction in matters of 
litigation; and, in general, where things to 
be done are not merely acts of administra- 
tion or such as facilitate said acts.” After 
paying Roberson, and taking from him the 
loan receipt, the insurance company sued 
the person alleged to have caused the col- 
lision damage to Roberson’s car. The trial 
court dismissed plaintiff’s suit on the ground 
that there was a want of authority to sue 
under the loan receipt relied on by the plaintiff 
insurance company. On appeal this judg- 
ment was affirmed. 


“Plaintiff does not sue as subrogee of Rober- 
son, but sues as his agent under the written 
instrument which it contends authorizes it. 
It must be noted that the instrument does 
not name the party to be sued nor does it 
describe the property, the damage to which 
is attempted to be recovered in this suit. 
The instrument has a blank space for the 
description of the property, the damage to 
which was to be the subject of the litigation, 
and the name of the party or parties to be 
sued. This space was left blank. There is 
nothing in this record to show the intention 
of Roberson in signing this document and 
we cannot go beyond the instrument itself. 
The authority to file and prosecute this suit, 
which plaintiff claims is given it by this in- 
strument is not expressed therein, and the 
exception of want of authority to file and 
prosecute this suit should have been the 
basis of the judgment below. Whether plaintiff 
has a cause of action is not shown, but we 
are of the opinion that under the instrument 
relied upon by plaintiff, it is without right 
to sue in this case.” The judgment of dis- 
missal was affirmed.—City of New York In- 
surance Company, etc. appellant v. Walker. 
Louisiana Court of Appeal, Second Circuit. 
November 2, 1944. 21 CCH AvutToMosILe 
Cases 833. 

Harris & Harris, Mansfield, La., for appellant. 
Parsons & Hunter, Mansfield, La., for appellee. 


NEGLIGENCE OF COUNSEL- 
JUDGMENT ON THE PLEADINGS 


(PENNSYLVANIA) 


@ Insurer’s refusal to defend 
Failure of insured’s counsel to file mo- 
tion for new trial 


Sued by the insured for failing to defend 
actions brought against him by passengers 
who were injured when his car was struck 
at a railroad crossing, the insurer by a third 
party action impleaded the attorney who 
represented the insured in those actions (in 
which a judgment was rendered against the 
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insured and the railroad jointly, in favor of 
the passenger-plaintiffs). In the passengers’ 
actions brought against the insured, judg- 
ments against him were rendered in the 
amounts of $3,938.65 and $20,000. The joint 
defendant, the railroad filed a motion for a 
new trial, and the court granted a new trial 
as to the railroad unless a remittitur in the 
amount of $10,000 was filed. Upon the filing 
of the remittitur reducing the judgment 
against the railroad company to $10,000, the 
railroad company made payment thereof. 
However, no motion for a new trial was 
ever filed by the insured’s attorney, and 
judgment was entered against him in the 
full amounts of the verdicts. In still an- 
other action the insurer had sought a declara- 
tory judgment that it was not liable under 
its policy, because of the failure of the in- 
sured to co-operate in the defense of the 
actions brought by the passengers. In this 
latter action the insurer was unsuccessful, 
the Circuit Court of Appeals being of the 
opinion that there had not been such lack 
of co-operation as would justify the insurer 
in refusing to defend. Thereupon in the 
present action the insured sued his insurer 
to recover the amount of the judgments 
standing against him. On the theory that 
the attorney representing the insured in the 
passengers’ suits had been negligent in not 
filing a motion for a new trial (which mo- 
tion was successful in the case of the joint 
defendant, the railroad) the insurer by third 
party action brought the attorney into the 
action against it. The attorney, the third 
party defendant, filed a motion for judg- 
ment on the pleadings, on various grounds, 
none of which the court found to be good. 
However the court granted the motion on 
the ground that the complaints of the orig- 
inal plaintiff, and of the third-party plaintiff, 
neither of them, alleged that the verdicts 
rendered against the insured in the passen- 
gers’ actions were wrong, nor that they 
would have been reversed on appeal (al- 
though they did aver negligence on the 
part of the attorney). “If the verdict was 
correct or would have been sustained upon 
appeal then no damages could have arisen 
by reason of a failure to move for a new 
trial. This constitutes an averment of neg- 
ligence without damage which cannot sup- 
port a cause of action.” Continuing the 
court said: “It is most inequitable for this 
defendant to attempt to shift both the re- 
sponsibility and the damage (if any damage 
there be), consequent upon its own acts, to 
the person of the third party defendant. 
The defendant is not in a position to com- 
plain that another failed to do what the de- 
fendant itself should have done. The 
motion for judgment must be sustained.” 
—Davis v. Associated Indemnity Corpora- 
tion. United States District Court, Middle 
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District of Pennsylvania. August 18, 1944. 
21 CCH AvutTomosiLe CAsEs 776. 

Carl B,. Shelley, Blackstone Bldg., Harrisburg, 
Pa., for plaintiff. 

Douglas D, Storey, Calder Bldg., Harrisburg, 
Pa., for defendant, 

Elmer E, Harter, 212 North Third St., Harris- 
burg, Pa., for third party defendant. 


RESCUER INJURED- 
DUTY OF INJURED MOTORIST 


(MICHIGAN) 


@ Rescuing from overturned automobile 
Assumption of risk 





Citing Judge Cardozo’s famous opinion in 
the case of Wagner v. International Railway 
Co., 133 N. E. 437, the Michigan Supreme 
Court reversed a judgment dismissing a 
rescuer’s suit. The defendant, driving his 
automobile with a passenger in it, collided 
at an intersection with another automobile, 
and overturned his own automobile, pinning 
himself and his passenger under it. The 
plaintiff heard the defendant’s cries for help, 
and saw that the defendant and his pas- 
senger were pinned beneath the car; that 
defendant was lying under the left rear 
wheel with the license plate of his automo- 
bile gouging his forehead; and that the pas- 
senger was underneath the left running 
board. The plaintiff came to their aid, and 
after removing the passenger Swan, aided 
in removing the defendant from underneath 
the car. In order to remove the defendant 
it was necessary to lift the defendant’s car. 
In lifting the car and in the act of remov- 
ing defendant, the automobile righted itself 
rolled backward, and struck. the plaintiff, 
throwing her to the ground and seriously 
injuring her. The theory of the plaintiff is 
that defendant owed her a duty to avoid 
negligently causing an accident that would 
overturn his automobile on the highway, 
necessitating rescue; that defendant by his 
cries summoned the rescuers. The defend- 
ant claims that there was no duty on his 
part toward the rescuer; that if the plaintiff 
had been injured in the rescue of defend- 
ant’s passenger, Swan, there would be au- 
thority to hold defendant liable but argues 
that defendant owed no duty to himself not 
to make himself an object of necessary 
rescue and hence he is to be absolved of 
liability. 

Said the court: “We can make no such 
distinction of duty in defining the duties of 
drivers of automobiles on the highways of 
this State. This was a roadside where 
passers-by would be expected to stop and 
render needful assistance. Defendant’s 
claim that he owed himself and his rescuer 
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no duty is without merit. His cries for 
help belied his claimed freedom from duty. 
Defendant further argues that rescue is un- 
usual and that it is an unusual thing and 
therefore not to be anticipated that passers- 
by would respond to relieve known dire 
necessity resulting from an automobile ac- 
cident. We understand the contrary to be 
the case. Whether the defendant was neg- 
ligent, and if so, whether such negligence 
was the proximate cause of the injury, are 
questions for the jury.” The judgment dis- 
missing the  plaintiff’s complaint was 
reversed.—Brugh, appellant v. Bigelow. 
Michigan Supreme Court. November 30, 
1944. 21 CCH AvutTomosiLe CAsEs 873. 
Charles H. Baker, Felix F. Best, 503 Jackson 
City Bank Bldg., Jackson, Mich., for appellant. 
Rosenburg, Painter & Navarre, 9th Floor, Jack- 
son City Bank Bidg., Jackson, Mich., for ap- 
pellee. 


RESPONDEAT SUPERIOR—DEVIATION 
FROM SCOPE OF EMPLOYMENT _ 





(NEW HAMPSHIRE) 


@ Deviation in route 
Standard of care of minor driver 
Collision of bus and motorcycle 


Since the minor bus driver was, at the time 
of the collision with the plaintiff’s motor- 
cycle, doing the work of his employer, and 
not on a private errand of his own, and since 
his deviation from route was slight and 
“in a locality not unreasonably distant from 
the authorized area,” it was a question for 
the jury whether he was acting within the 
scope of his authority when the accident 
occurred. The defendant was in the busi- 
ness of transporting passengers by bus be- 
tween the City of Portsmouth, New 
Hampshire, and United States Navy Yard 
in Kittery, Maine. On the day of the acci- 
dent Duston, an eighteen year old boy em- 
ployed by the defendant, was directed to 
drive a bus to the defendant’s garage for 
repairs and to take along with him some 
passengers who wished to go along with 
him to Portsmouth Square. He did so, 
leaving all his passengers but one at the 
square, This passenger lived in Merrimac, 
Massachusetts, and wished to go home but 
had missed the bus which he usually took. 
On the way to Portsmouth he explained to 
Duston that he had no money and no ticket 
except on the bus which he had missed, 
and Duston, as an accommodation drove 
him out to a point beyond the defendant’s 
garage to try to make connections with the 
bus that the passenger had missed. After 
waiting at the intersection for about five 
minutes they concluded that they had missed 
the bus, and Duston drove on a few hun- 
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dred feet and started a left hand turn with 
the object of going around the block and 
returning to Portsmouth Square. While 
Duston was making this turn, the plaintiff, 
driving a motorcycle ran into the left side 
of the bus a few feet back of the driver’s 
seat and sustained injuries. 


“Tt is clear that Duston was not on a purely 
personal errand when he drove out Isling- 
ton street beyond the garage to the place 
where the accident happened. . . . Duston 
may have driven out there on his own in- 
itiative but he did so for the accommoda- 
tion of one of the defendant’s passengers, 
not on a frolic of his own disconnected with 
his service. What he was doing at the time 
of the accident was ‘in line with what his 
employer hired him to do’ and if he de- 
parted from instructions at all, it was ‘in a 
matter of detail only’.” Furthermore there 
was no error in the trial court’s refusal to 
charge that the conduct of the driver should 
not be measured by that of the ordinary 
man of average prudence, as the court told 
the jury, but instead should be judged ac- 
cording to the average conduct of persons 
of his age acting under the same or similar 
circumstances. “But we find no case in 
New Hampshire or elsewhere and none has 
been cited to us, in which it has been held 
that these circumstances are to be consid- 
ered when an employer is sought to be 
charged vicariously for his minor servant’s 
negligence. And we see no reason why they 
should be. The only reason for applying a 
lower standard of care when minors are 
concerned is to protect them from the nor- 
mal consequences of their immaturity, not 
to protect anyone else therefrom, and we 
see no reason why an employer of minors 
should be put in a more advantageous po- 
sition with respect to the torts of his serv- 
ants than one who employs adults.” The 
judgment for the plaintiff was affirmed.— 
Hill Transportation Company, appellant v. 
Everett. United States Circuit Court of 
Appeals, First Circuit. November 30, 1944. 
21 CCH AvutTomosiLe Cases 871. 


Stanley M, Burns, Walter A. Calderwood, 
Hughes & Burns, Dover, N. H., for appellant. 


William H. Sleeper, Exeter, N. H., for appellee. 


SETTLEMENT OF CLAIM— 
EFFECT ON COUNTERCLAIM 





(PENNSYLVANIA) 


e Effect of signing settlement order 
Ratification of attorney’s act 


A situation that is of not infrequent occur- 
rence, where an insured defendant files his 
counterclaim in the same suit instead of 
bringing a separate suit, was passed on re- 
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cently by a Pennsylvania court. The plaintiff 
through Attorneys Golder and Kelly sued 
for personal injuries and damages to his 
automobile. The defendant, who was in- 
sured, turned the summons over to the claim 
adjusting bureau connected with his liability 
carrier; they engaged Mr. Henry to repre- 
sent defendant in the defense of plaintiff's 
suit. But the defendant also employed 
Henry to represent him on his claim for 
property damage against the original plaintiff. 
When this counterclaim was served on the 
plaintiff he, being insured, turned it over to 
his insurance carrier, which caused Mr. 
James to enter his appearance in defense of 
the counterclaim. The defendant’s insurer 
after several conferences had been held by 
their adjusting bureau and Golder and Kelly, 
the attorneys for plaintiff, relating solely to 
plaintiff's claim against defendant (defend- 
ant’s counterclaim was not discussed) arrived 
at a settlement. The adjusting bureau drew 
its check to the order of plaintiff, and Golder 
and Kelly transmitted a written release ex- 
ecuted by plaintiff and an order signed by 
them directing the prothonotary to mark 
the case settled, discontinued and ended, to the 
adjusting bureau, who then forwarded the 
order to Mr. Henry, with instructions to file 
it. But upon presenting the order to the 
prothonotary, Mr. Henry was advised that 
it could not be accepted by that officer until 
both he and Mr. James had signed it. Mr. 
Henry and Mr. James (who were the attor- 
neys concerned with the counterclaim) 
signed the order and it was filed. The suit 
was marked “settled, discontinued and ended.” 
Some three years and nine months later, 
the defendant’s son and administrator (the 
defendant having meanwhile died) filed a 
petition to strike the words “settled ard 
ended” from the order of discontinuance 
and to add thereto the words “so far as the 
claim of the plaintiff is concerned only.” The 
court entered an order striking off the dis- 
continuance, permitting defendant to pro- 
ceed with the counterclaim, and giving 
plaintiff an opportunity to refund the $700 
received in settlement and proceed to trial 
on his claim if he chose to do so. From 
this order the plaintiff appealed. The order 
was reversed. 

“Mr. Henry’s testimony is that he under- 
stood the order to pertain merely to plain- 
tiff’s claim against defendant, and that lv 
had no intention or authority to settle de- 
fendant’s counterclaim. His intention, how- 
ever, was not disclosed to plaintiff or any 
of his counsel. Mr. Henry concedes that the 
order stands in the way of recovery upon 
the counterclaim, Yet, according to his own 
testimony, he signed the order only after 
he had been notified by the prothonotary’s 
office ‘that because of the existence of a 
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counterclaim the order could not be filed 
without our [Mr. Henry’s firm] signature 
and the signature of William H. James, 
Esq., whose appearance had been entered in 
behalf of the plaintiff.’ Thus Mr. Henry’s 
attention was specifically directed to the 
counterclaim before he signed the order. He 
was therefore aware of the significance at- 
tached to his signature, and if he did not 
wish to include the counterclaim in the set- 
tlement he had ample opportunity to limit 
the effect of his signature. He cannot now 
be heard to say that he did not understand 
the effect of his signature or that he did 
not intend to settle the counterclaim. In 
the circumstances here presented, an attor- 
ney of his ability and experience must be 
taken to have understood and intended the 
legal consequences of his deliberate act.” 
Moreover, here there is an unexplained in- 
terval of over three years between the settle- 
ment and the petition to set it aside, which 
amount to a ratification of Mr. Henry’s act. 
The order striking off the discontinuance 
etc., was reversed.—Baumgartner, appellant 
v. Whinney, t. a. Whinney’s Express. Penn- 
sylvania Superior Court. November 15, 1944. 
21 CCH AvuTOMOBILE Cases 766. 

Thomas E. Comber, Jr., 2219-2242 Land Title 
Bldg., Philadelphia 10, Pa., for appellant. 
Ward C. Henry, Swartz, Campbell & Henry, 
1724 Lincoln-Liberty Bldg., Philadelphia 7, Pa., 
for appellee. 


WAR IMMUNITY ACT- 
INJURY TO SOLDIERS 


(NEW YORK) 


@ Liability of police officer 
Liability of town 





While the soldiers where marching along the 
public highway, under command of their 
colonel, in the same direction in which traf- 
fic was moving, they were struck by an 
automobile driven by the defendant Fried- 
man, a policeman, who was on his way to 
report to police headquarters in response 
to a black-out signal. One of the soldiers 


was killed and five others were injured, and 
suits were brought against Friedman and 
the town that employed him. The defense 
was the New York State War Emergency 
Act which provided as follows: 

“Sec. 40 Immunity from liability 

1. Neither the state nor any municipality 
thereof, nor their agencies, agents or repre- 
sentatives, nor any member of a municipal or 
volunteer agency, nor any individual, partner- 
ship, corporation, association, trustee, receiver 
or any of the agents thereof, in good faith 
carrying out, complying with or attempting to 
comply with any law or duly promulgated rule, 
regulation or order as defined in subdivision 
eleven of section two of this act or any federal 
law or any order issued by federal or state 
military authorities relating to civilian protec- 
tion, shall be liable for any injury or death to 
persons or damage to property as the result of 
such activity.”’ 


After a verdict was rendered for the de- 
fendants, the plaintiffs moved to set aside 
the verdicts and for a new trial on the ground 
that the statute does not absolve those with- 
in its purview from negligence. Said the 
court: “What plaintiffs would advance as 
the purpose of its enactment is not made 
known. Common sense bares the fallacy 
of that argument. Under plaintiff’s con- 
struction, the statute would be futile and 
meaningless, since entirely aside from Sec- 
tion 40, there would be no liability on the 
part of defendants unless Friedman was first 
found to have been negligent. As a matter 
of fact, there was no evidence whatever of 
negligence produced upon the trial and this 
court would have been compelled to set 
aside a verdict for the plaintiffs if the jury 
had returned such.” The motion for a new 
trial was denied.—Smith, Admr. et al., plain- 
tiffs v. Town of Orangetown et al., United 
States District Court, Southern District of 
New York. September 15, 1944. 21 CCH 
AUTOMOBILE CAsEs 969, 

Samuel L. Sargent, Emanuel Thebner, Joseph 
H. Sand, for plaintiffs. 

William E. Lowther, John W. Mack, Joseph A. 
McCabe, for defendant Town of Orangetown. 
Evans, Rees & Orr, Fred H. Rees, William G. 
Walsh, for defendant Friedman. 


ii 


“Here’s the Jury, Fear their Fury!” 


“This court has repeatedly and consistently laid emphasis upon the leading role 
which the jury plays in the drama of an ordinary negligence trial. In that drama 
the trial judge is merely a director. Throughout the years which have passed 
since the jury system was engrafted as an indispensable part of the American 
system of jurisprudence, such concept has remained unchanged. And though, 
in that system, courts of last resort have been endowed with power—through 
pronouncement and development of procedural law—to restrict and limit the 
functions of juries and thereby augment their own, they have steadfastly declined 
to do so, with the result that the jury’s exclusive control of fact questions in 
law actions is declared with as much emphasis today as at any time in our judicial 
history.”—Streissguth, J., in Nees et al., d.b.a. Nees Brothers v. Minnesota Street 
Ry. Co., 21 CCH Automobile Cases 944,949. 
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AGENCY AGREEMENT—RIGHT TO 
RENEWAL COMMISSIONS: 


Control of expiration (Minn.) 
CREDIT INSURANCE—PAST DUE 
ACCOUNTS: 
Optional filing for collection (Pa.) 
DECLARATORY JUDGMENT—FIRE 
POLICY: 


Insured’s failure to pay premium to 
broker (Cal.) 


page 40 


page 41 


page 41 
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AGENCY AGREEMENT—RIGHT TO 
RENEWAL COMMISSIONS 


(MINNESOTA) 


@ Control of expirations 
Insurer’s disregard of agent’s rights 





The plaintiff Hamilton conducted a general 
insurance agency at St. Paul, Minnesota. 
He had for a number of years, had a con- 
tract with Northwest Underwriters author- 
izing him to write insurance for it, and 
through it for The General Insurance Com- 
pany of America. His contract provided that: 
“In the event of termination of this Agreement, 
the Agent having promptly accounted for and 
paid over premiums for which he may be liable, 
the Agent’s records, use and control of expira- 
tions shall remain the property of the Agent 
and be left in his undisputed possession; other- 
wise the records, use and control of expirations 
shall be vested in the Company,”’ 


The plaintiff about June, 1935, placed’ a 
policy with the Farmers Union Central Ex- 
change. This policy was placed in “General” 
and was renewed from year to year and 
increased in amount till on June 15, 1940, 
when the premium was approximately $8,500 
for the year. The plaintiff contended that 
the defendant Thurber, the owner and di- 
recting official of “Underwriters” and the 
defendants “Underwriters” and “General” 
interfered with his expirations or right of 
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DECLARATORY JUDGMENT— 
STRUCTURAL ALTERATIONS 
EXCLUSION: 


Falling cornice (N. J.) page 42 
FIRE INSURANCE— 
INCENDIARISM: 
Burden of proof (La.) page 42 
FIRE INSURANCE—PROOF OF 
LOSS: 
Denial of liability as waiver (Mo.) page 43 
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renewal commissions under the contract, by 
renewing direct with the “Exchange”, the 
policy originally obtained by the plaintiff. 
The “Exchange” in January, 1940, organized 
the Farmers Union Agency, to transact an 
insurance agency business and, allegedly, 
with a particular view to the elimination of 
the plaintiff from the insurance on proper- 
ties of the “Exchange”. Plaintiff claimed 
that this agency was paid the commissions 
that were due the plaintiff and that the 
defendants in collaboration with “Exchange” 
and “Agency” deprived the plaintiff of com- 
missions on certain renewal premiums that 
were due him. There was evidence that the 
defendant Thurber had given to a repre- 
sentative of the newly organized “Agency”, 
a check representing commissions on poli- 
cies written by the plaintiff as agent and 
expiring June 15, 1940, although the 
“Agency” was not licensed as an agency 
until September, 1940; and that the Agency 
was organized, and negotiations for the 
writing of the business by the agency, direct 
with the defendant Underwriters, were begun 
as early as March, 1940. The trial resulted in 
a verdict in favor of the plaintiff against the 
defendant Underwriters only. Underwriters’ 
motion for a new trial was denied.—Hamil- 
ton v. Thurber, et al. United States District 
Court, District of Minnesota, First Division, 
August 9, 1944. 5 CCH Frre anp CASUALTY 
Cases 362. 
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CREDIT INSURANCE- 
PAST DUE ACCOUNTS 


(PENNSYLVANIA) 
@ Optional filing for collection 


The plaintiff carried a policy of credit insur- 
ance with the defendant insurer, in the 
amount of $25,000. The term of the insur- 
ance expired January 16, 1931. One of the 
plaintiff's accounts was the Boyt account. 
Four days before the term specified in the 
policy expired, the plaintiff sent to the de- 
fendant, on a blank prepared by defendant, 
a Notice of Insolvency of the Boyt account. 
(The trial judge found that there was an 
insolvency of the Boyt company during the 
term of the policy.) The claim was item- 
ized, and three of the items of the account 
related to shipments made to the Boyt com- 
pany in January, February, and March of 
1930. The notice was accompanied by a 
letter from the insured saying, “Our only 
idea in notifying you is to enjoy such pro- 
tection as your policy calls for under its 
terms in case conditions throughout the 
West [where Boyt was engaged] should 
become worse.” This account for the 
months mentioned was more than “70 days 
past due under the original terms of sale.” 
The policy provided as follows: 
“INSOLVENCY DEFINED—The insolvency of 
a debtor for the purposes of this policy shall be 
deemed to have occurred when, during the term 
of this policy: (1) The Insured elects to and 
has filed with the Company for collection a 
claim against a debtor whose account is due and 
payable at the time of filing, but not over sev- 
enty (70) days past due under the original terms 
ofsale; ...” 





The trial court held that the account for the 
months in question was not covered by the 
policy because the account for these months 
was, when the notice of insolvency was 
given, past due within the terms of the 
above quoted provision. On appeal this 
was held erroneous. The policy covered 
the account for these months regardless of 
it being more than “70 days past due under 
the original terms of sale”. The provision 
for filing accounts for collection with the 
insurer where the accounts were not yet “70 
days past due under the original terms of 
sale”, was merely an optional provision 
under which the insured could, within the 
special definition of “insolvency” in the 
quoted part (1), forward the account for 
collection as “insolvent”. This provision did 
not preclude coverage of the account for the 
full policy term where general insolvency, 
even though the account had not been for- 
warded for collection under part (1). And 
there was no sufficient evidence that the 
account was ever filed for collection. (See 
the quoted portion of the insured’s letter 
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accompanying the notice 











of insolvency.) 
The judgment was reversed as to the ac- 
count for the months in question. William 
Flaccus Oak Leather Co. v. The Ocean Ac- 
cident & Guarantee Co., Ltd. Pennsylvania 
Supreme Court. Western District. Novem- 
ber 27, 1944. 5 CCH Fire Anp CASUALTY 
CAsEs 358. 

W. W. Stoner, J. M. Stoner & Sons, 730 Oliver 
Bldg., for William Flaccus Oak Leather Com- 
pany. W. Denning Stewart, William J. Kenney, 
Stewart & Lewis, 1017 Park Bidg., Pittsburgh, 
Pa. for Ocean Accident and Guarantee Com- 
pany, Ltd. 


DECLARATORY JUDGMENT- 
FIRE POLICY 


(CALIFORNIA) 


@ Failure of insured to pay broker for 
premium 


Is the fact that the insured, for whom a 
policy has been obtained and paid for by 
his broker, has not reimbursed the broker 
for the premium advanced, a defense on the 
policy so as to entitle the insurer to a 
declaratory judgment of “no liability”? The 
insured in California, for over four years 
had employed one Thomas, in Beloit, Wis- 
consin, as broker to place insurance on their 
buildings in Beloit. Over these years 
Thomas had placed the insurance with a 
Milwaukee company, sent the policies to the 
insured in California, paid the insurance 
premiums and, as insured’s broker, extended 
credit to the insured, also sending his bills 
to the insured in California. The insured 
was slow to pay but in course of time paid 
the premiums. About the time for renewals, 
the insured, without notifying the broker, 
employed a real estate agent in Milwaukee, 
to obtain insurance on the Milwaukee prop- 
erties. The real estate agent placed the 
insurance with the “Pennsylvania” company. 
Though the agent made an effort to notify 
the broker that insurance had been effected 
through a new company, the broker never 
received the message, and therefore pro- 
ceeded to renew the insurance with the Mil- 
waukee company. At the time of the fire 
to insured’s property, there had been two 
policies written on the same property for 
the same loss. After the fire, the Milwaukee 
company refused to pay the loss or any 
part of it, claiming that since the broker had 
never been reimbursed for the premium, 
that it had never insured against the loss. 
It filed a suit for declaratory judgment in 
the District Court, asking for a declaration 
of non-liability. The insured filed a coun- 
terclaim for the amount of the fire loss; also 
the insured filed a third party complaint, 
bringing the Pennsylvania company into the 
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suit as a defendant. The insured asked that 
either the Milwaukee company, or the Penn- 
sylvania company be held to indemnify it 
for the loss. The district court held that 
both policies were in full force and effect at 
the time of the loss and directed each of the 
insurers to pay one-half the loss sustained 
by insured. From this judgment an appeal 
was taken. 


Said the Circuit Court of Appeals, in affirming 
the judgment: “The question before the dis- 
trict court was whether the policy, never hav- 
ing been cancelled, the premium being received 
and kept by Milwaukee, the insured keeping 
the policy after Thomas [the broker] asked 
its return or payment of the premium, and 
Thomas thereafter extending credit to in- 
sured for the premium up to the time of the 
fire, Milwaukee had established its claim 
that it had never insured against the loss. 
We think not. We are not concerned with 
what claim Thomas may have against in- 
sured, for advancing the premium for in- 
sured, as had been customary for him in the 
past. Thomas’ agency for the insured had 
not been terminated by any notice to him, 
and through him there was a meeting of 
minds with Milwaukee. Insured held a 
policy for which the premium had been 
paid; the insurer and the insured, as the 
beneficiary of Thomas’ action could take 
that benefit as against Milwaukee, whatever 
obligation to Thomas it might involve. The 
judgment was affirmed.—Milwaukee Me- 
chanics Insurance Company of Milwaukee, 
Wisconsin v. Bittel et al. (The Pennsyl- 
vania Fire Insurance Company, third party 
defendant.) United States Circuit Court of 
Appeals, Ninth Circuit. November 30, 1944. 
5 CCH Fire Anp Casuatty Cases 361. 

Clausen, Hirsh & Miller, Chicago, Ill., Joseph 
A. Ball, Long Beach, Cal., for appellant. 


Henry D. Lawrence, Walhfred Jacobson, Long 
Beach, Cal., for appellees. 


Richard Hunt Sampson, De Witt Morgan Man- 
ning, Tripp, Callaway, Sampson & Dryden, Los 
Angeles, Cal., for Third Party Defendant. 


DECLARATORY JUDGMENT- 
STRUCTURAL ALTERATIONS 
EXCLUSION 


(NEW JERSEY) 


e Falling cornice 
Estoppel by failure to disclaim 
liability 
“While it is true that a policy of insurance 
must be strictly construed against the in- 
surer, that does not mean that language in 
the contract of insurance must be given any 
other than the evidently intended signifi- 
cance of the words of the contract, as ordi- 
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narily understood.” ‘The insured’s public 
liability policy contained a warranty that 
“neither the premises nor the elevators are 
in the process of construction or undergoing 
repairs;” and also contained the following 
exclusionary clause: 


“This policy does not insure as respects claims 
for injuries or death growing out of or due to 
the making of structural alterations in, or extra- 
ordinary repairs of the said premises unless a 
written permit is granted by the Company spe- 
cifically describing the work and an additional 
premium is paid therefor.’’ 


After the insured’s building was damaged 
by fire, he engaged the services of a con- 
tractor to convert the building from a three 
story to a one story structure. This work 
was begun after the insurance had been 
written. No application for a permit was 
ever made to the insurer, and no additional 
premium was ever paid. During the course 
of the alterations a cornice fell from the 
front of the building, injuring certain pedes- 
trians who then commenced suit against the 
insured, and the building contractor. There- 
upon the insurer filed the present action for 
a declaratory judgment of non-liability on 
the policy. The court held that the cornice 
fell as a result of the extraordinary repairs 
which the building was then undergoing. 
The various inspections made of the cornice 
negatived the defendant’s theory that the 
cornice fell because it had been weakened by 
the fire. The defendant further contended 
that the insurer was estopped to deny lia- 
bility under the policy because it did not 
disclaim until almost three months after 
notification of the accident was received. 
The court said: “The insurer has done noth- 
ing to indicate that it was assuming liability. 
The cases of estoppel cited by defendairt 
are, by his own admission, cases where the 
insurer had indicated an assumption of lia- 
bility by appearing in the litigation. This 
was not the case here, and there is nothing 
in the record that convinces the Court that 
the defendant was injured by the delay in 
the plaintiff’s denial of liability.” There was 
a decree for the plaintiff—American Policy- 
holders’ Insurance Company v. Magenheim. 
United States District Court, District of 
New Jersey. September 16, 1944. 5 CCH 
Fire AND CASUALTY CASEs 350. 

Edward R. McGlynn, for plaintiff. 

Edward Schwartz, Jacob Lubetkin, for defendant. 


FIRE INSURANCE—INCENDIARISM 


(LOUISIANA) 
@ Burden of proof 





The plaintiff’s house had completely burned 
and was about to collapse when the fire 
department arrived. They made an investi- 
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gation of the premises, and in the yard back 
of and about fifteen or twenty feet from the 
house, they found a pile of burning rags, 
to which a piece of wire two feet long was 
tied. The end of the wire was attached to 
a piece of twine about one hundred to one 
hundred-fifty feet long which led over a hog 
pen into a corn field. At the end of the 
picce of twine they found two matches, one 
of which had been lighted and a flashlight 
smelling of kerosene. After completing 
their investigation at the scene of the fire, 
they met the plaintiff at the scene of the fire. 
He had driven there in his truck, from the 
town of Donaldsville, where he had a gro- 
cery store, and the truck contained a tar- 
paulin which smelled of oil. A charge of 
arson was made against the plaintiff but the 
grand jury refused to indict him. He sued 
for the amount of the policy, $1,500. The 
fire chief testified that in his opinion the 
burning rags were waste material, and were 
saturated with oil, and that the fire had 
been set with an incendiary purpose. The 
trial court found for the plaintiff. 

On appeal the court affirmed the judgment 
for the plaintiff. There was no evidence 
that the burning rags were saturated with 
oil or that they consisted of waste material; 
or as to how the fire started, where it started 
from, or to whom the alleged incendiary 
materials belong. The plaintiff’s property 
was worth considerably more than the 
amount of the insurance. The plaintiff was 
a successful colored business man, who was 
not in financial need. The fire may have 
been started when, with the permission of 
the plaintiff, some cooking was done in the 
house by the wife of his hired man, and the 
fire supposedly extinguished by throwing a 
bucket of water on it. The court quoted the 
words of the trial judge: 

“The testimony, as stated before shows that 
the policy was a renewal policy; that plaintiff 
was considered a good moral risk; that he had 
cash and considerable property; that the house 
was worth considerable more than the policy; 
that the flashlight, found in the field, did not 
belong to plaintiff; it was an ordinary nickel- 
plated one, and the Court has seen dozens of 
the same kind; that the tarpaulin found in the 
truck was used to cover oil deliveries and to 
protect the groceries from splashing oil. The 
foregoing testimony is plausible. 

“The Court has carefully considered the evi- 
dence and in its opinion it does not show that 
the fire was set by plaintiff or by someone else 
in his employ, with his consent and approval. 
It might well be that the water thrown in the 
fireplace did not extinguish the fire and the fire 
originated there. No motive is shown to exist 
for the burning of the house.”’ 


The judgment for plaintiff was affirmed.— 
Pizzolato v. Liverpool and London and 
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Globe Insurance Company, Ltd. Louisiana 
Supreme Court. December 11, 1944. 5 
CCH Frre anp Casuatty Cases 366. 


FIRE INSURANCE—PROOF OF LOSS - 


(MISSOURI) 


© Denial of liability 
Waiver of proof of loss 


Certain personal property on the farm of the 
plaintiff, consisting of corn, hay, oats, har- 
ness, machinery, and supplies was destroyed 
by fire. The property was insured by the 
defendant company. One of the points 
taken on appeal by the defendant insurer 
from a judgment for the plaintiff, was that 
there was no sufficient proof of loss as re- 
quired by the policy. The evidence showed 
that “defendant’s agent and adjuster visited 
the scene of the fire and inspected the 
debris, less than 60 days after the fire oc- 
curred and that he then and there informed 
plaintiffs that defendant denied all liability.” 
The court held the defendant had thereby 
unequivocally and generally denied liability. 
“Such a denial of liability constituted a 
waiver of proofs of loss and none are re- 
quired.” The judgment for plaintiff was 
affirmed.—McNabb et al. v. National Liberty 
Insurance Company of America, appellant. 
Kansas City Court of Appeals, Missouri. 
December 4, 1944. 5 CCH Fire anv Cas- 
UALTY CASEs 371. 


Edward M. Jayne, Kirksville, Mo., for appellant. 
Lon R. Owen, Brookfield, Mo., for respondents. 
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ACCIDENTAL DEATH—RES GESTAE 


(TEXAS) 


@ Infection from pulling hair from nose 
Spontaneous declarations 


On coming down to breakfast on the morn- 
ing of January 24th the insured, being asked 
by his brother what was the matter with 
his nose and face (which were swollen), 
said that he had pulled a “stinking little 
hair” out of his nose “yesterday”. He gave 
a similar reply to a maid. The next day the 
insured was taken to the hospital. On the 
27th he said to one of the doctors who were 
attending him, “this is what I got for pulling 
a hair out of my nose.” The insured died 
of a pyogenic infection to his nose, which 
spread throughout his body. Suit for his 
death was brought under an accident policy 
which insured against loss of life resulting 
directly and independently of all other 
causes, from bodily injuries effected solely 
through external, violent and accidental 
means. Under exceptions the policy pro- 
vided; “The accident benefits of this policy 
do not cover loss of life, or disability, 
caused or contributed to directly or in- 
directly, in whole or in part by bacterial 
infection (except Pyogenic infection which 
shall occur simultaneously with and through 
an accidental cut or wound).” The plaintiff's 
theory was that the pulling of the hair 
THE 
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caused a small wound at the place from 
which it was pulled, and that a pyogenic 
infection occurred simultaneously with the 
production of such wound and as a result 
thereof the insured died. The insurer con- 
tended that there was no proof as to how 
the wound causing the infection had been 
produced; that the res gestae statements 
made by the insured at the breakfast table 
were inadmissible. Nevertheless the trial 
court admitted this testimony, and the plain- 
tiff recovered a judgment, which was sus- 
tained by the Court of Civil Appeals. On 
further appeal to the Supreme Court, it 
was held that the admission of this testi- 
mony was error and a new trial was ordered. 


The court said that the testimony ‘did not 
raise any reasonable presumption that such 
declarations were spontaneous utterances of 
thoughts created by or springing out of the 
transaction by which insured received his 
injury. “Spontaneity is a necessary and 
controlling factor. At best the injury oc- 
curred on the evening of the preceding day. 
The operation of pulling a hair from the 
nose was a simple one, and we see nothing 
about it or its surroundings as detailed by 
this record, that would justify a presump- 
tion that insured’s statements made the next 
day were spontaneous utterances within the 
meaning of the res gestae rule. Such state- 
ments amounted to nothing more than a 
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mere recitation or statement by the insured 
as to how a past event had been brought 
about. The record does not justify a 
reasonable presumption that insured labor 
under any spontaneous influence regarding 
the event detailed except his memory 
thereof. If this insured had not died, and 
we had a case wherein it became material 
to prove how he received the wound in his 
nose, the statements here involved would 
not be admissible as res gestae. Certainly 
the decision of the question as to whether 
or not such statements were res gestae does 
not depend on the after event of insured’s 
death. They were either res gestae or not 
res gestae at the time they were uttered.” 
The judgment was reversed and a new trial 
awarded.—Pacific Mutual Life Insurance 
Company of California v. Schlakzug. Texas 
Supreme Court November 22, 1944. 10 CCH 
Lire Cases 348. 

Andrews, Kelley, Kurth & Campbell, Homer 
Mabry, F. L. Andrews, Houston, Tex., for peti- 
tioner. 

E. R. Campbell, Houston, Tex., for respondent. 


ACCIDENTAL MEANS—EXPOSURE 
TO FORMALDEHYDE FUMES 


(PENNSYLVANIA) 


e Accidental means 
Unusual circumstances 


Was the insured’s death an accident? For 
several months, he had been in the employ 
of the Springfield Coated Paper Company 
of Camden, N. J. He worked on a ma- 
chine which coated the paper in a finishing 
process of manufacture. The machine to 
which he was assigned was located in a 
large “hot room” of the plant; in the room 
there were five other similar machines but 
his machine, alone of the six, was entirely 
enclosed by partitions in a “hot box.” 
Within the enclosure a high temperature of 
120 degrees was maintained to dry the paper 
as it passed through the box after a special 
coating was applied to it. The paper in this 
process of drying was suspended in festoons 
on sticks resting on moving chains. At 
times the sticks would fall from the chains 
and it was then the duty of insured to go 
into the box and replace them to keep the 
flow of paper off the floor. Other emergen- 
cies on occasion required him to enter the box 
to make repairs or adjustments. Formal- 
dehyde was used in the coating of the lot 
of paper on which decedent was working, to 
make it waterproof. Some fumes of formal- 
dehyde were always present in the “hot 
room” but the fumes were much more con- 
centrated in the “hot box” enclosing the 
machine which insured operated. On the day 
in question when he emerged from the 
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enclosure after making one of a number of 
repairs, his color was green and he was 
seized with a fit of vomitine. He was re- 
moved to a hospital and died the following 
morning. Death, according to the undis- 
puted medical testimony, resulted from the 
effects of formaldehyde vavor. It is de- 
fendant’s contention that the conditions 
under which insured worked on the day of 
his collapse were no different from those 
present on prior occasions; that what dece- 
dent then did was a part of his normal 
duties and therefore there was no accident. 


In holding that death occurred from acci- 
dental means, the court said: “Exposure 
to some fumes of formaldehyde was an in- 
cident of insured’s regular work during the 
short period of his employment. Yet a 
combination of circumstances united on the 
day of his collapse which were not usual 
to his employment. The room in which he 
worked was a “hot room,” with a tempera- 
ture above normal; heat apparently was 
necessary to dry the paper as it came from 
the machines. From the heated room, it 
was a part of insured’s duty at times to 
go into a temperature of 120 degrees in the 
“hot box” enclosing his machine. The paper 
which he was coating was a “two coat job”; 
the final coat required the use of more 
formaldehyde than usual to make the paper 
waterproof. Some days the fumes from 
formaldehyde were stronger than others and 
they varied in intensity from “hour to hour.” 
The day in question was damp and humid 
and, as testified by a fellow workman, “the 
fumes seemed to stay low.” Under these 
unfavorable conditions insured on the day 
of his collapse had more trouble with the 
mechanism and was obliged to go into the 
“hot box’ more often, though not for 
longer periods than usual. Under these 
fortuitous and unusual circumstances, al- 
though insured voluntarily entered the en- 
closure exposing himself to the concentrated 
gas, it cannot be said that he knowingly 
assumed the risks involved or that he should 
have foreseen the danger The com- 
bination of high temperature, excessive 
humidity and more frequent exposure to 
concentrated fumes account for the fatal 
effect of the vapor. Certainly insured did 
not contemplate that effect nor could he 
reasonably have anticipated it under the 
circumstances. The means therefore were 
accidental.” The judgment for plaintiff was 
affrmed.—McCarron v. John Hancock Mu- 
tual Life Insurance Company, appellant. 
December 13, 1944. 10 CCH Lire CAsEs 388. 
Graham C. Woodward, 1103 Land Title Bldg., 
Philadelphia, Pa., for appellee. 

Charles McVeigh Willits, Ira Jewell Williams, 


1005 Morris Bidg., Philadelphia, Pa., for appel- 
lant. 
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AERIAL FLIGHT EXCLUSION — 
MILITARY TRAINING RIDER 


(NEW YORK) 


@ Training flight crash 
Exclusion revoked by rider 

The original contract excluded liability on 
the part of the insurer for accidental death 
while the insured is engaged in military or 
naval service in time of war or while he 
s making or taking an aerial flight of any 
kind except as a passenger on a commercial 
aircraft. An endorsement was added to 
cover insureds in military training “regard- 
less of those provisions which except from 
payment any claims arising where he has 
changed to a hazardous occupation or has 
entered the armed forces of the Nation in 
time of war”, etc. The insured was killed 
when the plane in which he was taking an 
aerial training flight crashed in the course of 
his military training. Is the insured covered 
under the terms of the policy? The insurer 
argues that the military training endorse- 
ment did not cancel the exclusion of aviation 
mishaps, even though they should occur in 
the course of military training; that the 
aviation exclusion was still in force. The 
court held that the military service endorse- 
ment had abrogated the aviation exclusion 
insofar as military training accidents were 
concerned. 

Speaking of the time when the endorsement 
was added, the court said: “Then, as now, 
our armed forces were air minded. Our 
government was developing a program of 
air warfare so vast as to dwarf the efforts 
heretofore made by America or any other 
country. It was and is common knowledge 
that pilots, air crewmen and ground crew- 
men for land based planes and carrier borne 
planes were being trained by the hundreds 
of thousands. Aviators, bombardiers, navi- 
gators, gunners, radio men, engineers, crew- 
men, air borne infantrymen, paratroopers, 
service of supply airmen, medical corps air- 
men, signal corps airmen, intelligence unit 
airmen, aerial photographers, and aerial 
meteorologists constitute some of the 
branches of service in which the youth of 
America was and is in training. The tre- 
mendous air program’ of America has 
thoroughly aroused our people, all of whom 
were definitely and militantly air minded 
when the defendant, on April 1, 1941, issued 
its rider entitled “Membership Covers Mili- 
tary Training.” The defendant must be 
deemed to have known that those of its 
insured who entered the armed services 
would no longer be free to choose their oc- 
cupations or to order their daily lives. From 
day to day not one of them could know 
but on the morrow he would be ordered into 
an airplane for some purpose in connection 
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with his military training. Surely those 
insured could not decline to obey the com- 
mands of their officers on the ground that 
obedience to such commands might deprive 
such servicemen of their benefits under the 
policies issued by the defendant. Nor is it 
conceivable that the defendant issued the 
rider in question with the knowledge that 
the insured se rvicemen would, as a result 
thereof, be paying premiums on policies 

which were in fact worthless if the insured 
were injured or killed in an airplane acci- 
dent, notwithstanding the heading of the 
rider “Membership Covers Military Train- 
ing’. . . There was no obligation on 
the part of the defendant to issue the rider, 
but having done so in language of its own 
choosing it cannot read into it something 
which is not there, and that is exclusion 
from any branch of the armed services 
which involved air training.” The plaintiff's 
motion for summary judgment (on the 
ground that there was no defense to the 
action) was granted.—Schifter v. Com- 
mercial Travelers Mutual Accident Asso- 
ciation of America. New York Supreme 
Court, Special Term. September 11, 1944. 
10 CCH Lire Cases 368. 


AGENT'S AUTHORITY TO MAKE 
ORAL CONTRACT ~ 


(MISSOURI) 


e@ Oral statement that insurance imme- 
diately effective 
Effect of issuance of license by state 
General agent 
Fire insurance agent distinguished 


After the insured had signed the applica- 
tion, he sent the agent to the restaurant 
where his wife worked, to collect the pre- 
mium. The wife, the plaintiff here, gave 
this version of the conversation: 

“Q. What did Mr. Marshall say when he came 
to see you? 

A. He came in and he says, ‘Your husband 
took out some insurance and I came to collect 
for it. * * * and I said, ‘How much is it?’ He 
says, ‘a thousand dollars,’ and I said, ‘How 
much is it?’, and he said, ‘$2.93,’ and I went 
to get my purse and while I was getting that he 
was reading me a slip and he said—I said, ‘when 
does this take effect’ and he says, ‘Right now.’ 
He gave me the receipt and I gave him the 
$2.93 * * * He said when I paid him, it would 
take effect then. * * * He gave me the receipt 
and then I gave him the $2.93, and he says, 
‘This takes effect right now.’ "’ 


After a medical examination of the insured 
had been made, the application for insur- 
ance was rejected by the home office of the 
company, on the day on which the insured 
died (although of this the insurer was not 
shown to have had knowledge). It was 
rejected because the applicant had a history 
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of treatment for heart disease. The wife- 
beneficiary sued the insurer, a foreign com- 
pany, claiming that Marshall, the agent who 
solicited the insurance and collected the 
premium, was a general agent of the com- 
pany, and therefore had authority to bind 
the company to insurance effective at the 
time the premium was paid. To achieve this 
result the plaintiff relied on Section 6013 of 
the Missouri statutes, which provides: 
“Foreign companies admitted to do busi- 
ness in this state shall make contracts of 
insurance upon property or interests therein 
only by lawfully constituted and licensed 
resident agents, who shall countersign all 
policies so issued * * *”’; and on reading 
together with this section, section 6003 pro- 
viding that all insurance companies domestic 
or foreign, must annually procure from the 
superintendent of insurance a certificate 
stating that it has complied with the laws of 
the state, a copy of which certificate shall be 
held by every agent or solicitor for “such 
company doing business for such company 
within this state. Such a certificate was 
issued to Marshall by the superintendent of 
insurance, the material part of which read 
as follows: 

‘‘Whereas the Metropolitan Life Insurance Com- 
pany * * * jis authorized until March Ist, 1943 
to transact the business of insurance in this 
state in accordance with Certificate of Authority 
issued to said company, a true copy of which 
* * * jis printed on the reverse side hereof: 
Therefore, I, the undersigned Superintendent of 
Insurance of the State of Missouri in pursuance 
of instructions received from said company, do 
hereby license James F. Marshall of Richmond, 
Missouri, as agent of said company in this state 
until March ist, 1943, unless sooner revoked. 
* * 

The plaintiff contended that under this li- 
cense and under the statute$ referred to, 
Marshall became a general agent of the de- 
fendant with full authority to transact any 
business which the company itself could 
transact, and with authority to make an 
oral contract of insurance binding the de- 
fendant from the time the premium was 
paid, 


The court rejected this contention, and held 
that Section 6013 applied only to fire in- 
surance and insurance on property interests, 


and did not apply to life insurance. Reading 
this section together with section 6003 does 
not aid the plaintiff. “Plaintiff is over- 
looking the fact that the Foreign Com- 
panies referred to in Sec. 6013 are those 
insuring property or interests therein, and 
that they can make contracts of insurance 
only by resident agents authorized to 
“countersign all policies so issued.” No such 
authority is required by statute of an agent 
of a life insurance company, whether that 
company be domestic or foreign. . . . We 
hold that Section 6013 relates only to for- 
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eign insurance companies making insurance 
contraets upon property or interests therein 
and does not regulate or apply to other in- 
surance companies Or their agents; and that 
Section 6003 applies to all insurance com- 
panies or associations, whether domestic 
or foreign, and regulates the issuance of a 
license to the agent of such company. 

Since the only evidence in the record which 
plaintiff asserts supports her contention that 
Marshall was a general agent of the defend- 
ant is the above quoted requisition and cer- 
tificate, we must hold that she failed to 
prove an essential element of her case, 
to-wit; that the agent had authority to 
make the oral contract of insurance sued 
on.” The judgment for plaintiff was re- 
versed.—Hill v. Metropolitan Life Insur- 
ance Company, appellant. Kansas City 
Court of Appeals, Missouri. December 4, 
1944. 10 CCH Lire Cases 399. 

Michaels, Blackmar, Newkirk, Sager & Swanson, 
Kansas City, Mo., for appellant. 

Harry A. Hall, Kansas City, Mo., for re- 
spondent. 


DESIGNATION OF BENEFICIARY 


(PENNSYLVANIA) 


@ Fiancee v. Children 
Description of beneficiary 


Under a group policy the insured designated 
“Sarah. E. Craven, wife” as_ beneficiary. 
His first wife, Catherine, had died and the 
insured had never remarried. However there 
was evidence that he intended to marry 
Sarah E. Garland (who claimed to be the 
designated beneficiary) when she should get 
a divorce. Under the policy, if no benefi- 
ciary was designated the proceeds would 
go to the insured’s children. The children 
claimed the proceeds, on the theory that 
there was no such person as “Sarah E. 
Craven, wife”; that the insured had never 
married; and that at the time of designation 
of the beneficiary he was incompetent to 
make such designation. Sarah E. Garland 
filed suit against the insurer, and the chil- 
dren were brought in as interpleaders. On 
appeal the court held that Sarah E. Garland 
was entitled to the policy proceeds. No 
proof had been adduced that the insured 
was incompetent at the time of designation 
of the beneficiary. “This left only the ques- 
tion whether the insured in naming ‘Sarah 
E. Craven, wife’, as his beneficiary was re- 
ferring to Sarah E. Garland, whom, as there 
was testimony to show, he was intending to 
marry when she obtained a divorce from 
her husband. Under the law, as he was pay- 
ing premiums, he had a right to name any- 
body, whether related to him or not, even a 
paramour, as the real beneficiary. 

[the children] admitted in their testimony 
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on the trial that in their father’s designation 
of ‘Sarah E. Craven, wife’, he was probably 
referring to Sarah E, Garland.” The testi- 
mony introduced by the children on the 
trial, that the insured had told certain of 
his children that he was going to name his 
daughter Catherine as his beneficiary was 
irrelevant and immaterial and should not 
have been received. By no stretch of the 
imagination could “Sarah E. Craven, wife” 
have been intended for Catherine Craven, 
daughter. And besides, the right of the 
children to the proceeds of insurance rested 
on their averments that nobody existed who 
fitted the designated beneficiary. If there 
was such a person, it would go to her, not 
to them as “surviving children”. Besides, 
the rights of designated beneficiaries in life 
insurance policies cannot be set aside by al- 
leged declarations of the insured that he was 
going to name somebody else as beneficiary, 
without carrying his intention into effect. 
There was no evidence sufficient to take the 
* case to the jury as to the interpleaded chil- 
dren’s claim, and the trial judge should have 
entered judgment for the claimant, Sarah E. 
Garland.—Garland, appellant v. Craven, Jr. 
et al. Pennsylvania Superior Court. De- 


cember 15, 1944. 10 CCH Lire Cases 406. 


Louls Vaira, 1200 Jones Law Bldg., Pittsburgh, 
Pa., for appellant. 


Samuel J. Goldstein, 310 Jones Law Bldg., Pitts- 
burgh, Pa., for appellees. 


“FACILITY OF PAYMENT” CLAUSE— 
OPTION OF INSURER 


(COLORADO) 


e Funeral expenses 
Non-relative beneficiary v. adminis- 
trator 





The industrial endowment policy originally 
provided for the payment of an endowment 
fund to the insured on his reaching the age 
of seventy-nine, and in the event of his 
death before that age, for the payment of a 
like sum to the executor or administrator 
of the insured, unless payment be made un- 
der the provisions of the next succeeding 
paragraph [the facility of payment clause]. 


That clause provided: 

“The company may make any payment or grant 
any non-forfeiture privilege provided herein to 
the insured, husband or wife, or any relative by 
blood or connection by marriage of the insured, 
or to any other person appearing to said com- 
pany to be equitably entitled to the same by 
reason of having incurred expense on behalf of 
the insured, or for his or her burial, and the 
production of a receipt signed by any such per- 
sons, or of other proof of such payment or grant 
of such privilege to any of them, shall be con- 
clusive evidence that all claims under this policy 
have been satisfied.’’ 
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Thereafter, the insured designated “Mattie 
Jenkins, friend’, as beneficiary, subject 
however, to the provisions of the “facility of 
payment” clause, authorizing the company 
to pay to the executor or administrator of 
the insured, or at the company’s option to 
other persons. The company agreed to, and 
endorsed this change of beneficiary on the 
policy. Thereafter the beneficiary, Mattie 
Jenkins paid all of the premiums up until 
the time of the insured’s death. On the in- 
sured’s death, Mattie Jenkins made arrange- 
ments with an undertaker for the burial of 
the insured. However, before these ar- 
rangements could be consummated, the in- 
sured’s wife, from whom he had for a long 
time been estranged, heard of his death, and 
claimed his body. The wife then made 
other arrangements for the burial of the 
insured, with Granberry, an undertaker. 
Following the funeral, Granberry, claiming 
as a creditor, obtained letters of adminis- 
tration on the estate of the deceased insured. 
The insurer, before the wife came into the 
picture, was prepared to pay the proceeds 
of the policy to Mattie Jenkins. On claim 
made by the wife, and by Granberry as ad- 
ministrator, the insurer paid the money into 
court, and Mattie Jenkins and Granberry 
interpleaded. The trial court found in favor 
of Granberry, as administrator, subse- 
quently amending its finding, and awarding 
the bulk of the proceeds to Granberry per- 
sonally. On appeal this judgment was re- 
versed, and the proceeds awarded to Mattie 
Jenkins. 


The court held that under the facility of 
payment clause the insurer could have paid 
the fund to Granberry, as administrator; but 
since it did not choose to do so, the monev 
was properly payable to. the designated 
beneficiary, Mattie Jenkins. “The authori- 
ties are in agreement that the facility of 
payment clause commonly found in indus- 
trial insurance policies, as here, is permis- 
sive in character, and of which only the 
insurance company may make avail. ere, 
concededly, the insurer did not elect to act 
under that clause of the policy. 7 It is 
clear, therefore, that where death of the 
insured occurs prior to maturity of the en- 
dowment, as here, and the insurer voluntarily 
does not discharge its obligation pursuant 
to the facility of payment clause, also as 
here, payment only is enforceable at the 
instance of one qualifying as beneficiary. 
The record considered, Who was the bene- 
ficiary? As the policy originally provided, 
the personal representative of the insured’s 
estate (executor or administrator) was the 
beneficiary. That subsequently the insured, 
proceeding as was permissible, took usual 
and the required steps to change the bene- 
ficiary, and named Mattie Jenkins in sub- 
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stitution of the personal representative of 
his estate, is not open to question. The 
formal documents make that clear. Not 
only so, but the company’s responsible 
representative testified that after full and 
careful examination of the attending circum- 
stances, consent to change of beneficiary 
had been given. Neither the company nor 
either party cross-complaining questions 
Mattie Jenkins’ status of beneficiary.” <A 
dissenting opinion argued that this result 
defeated the intention of the insured to pro- 
vide a fund for his funeral expenses; and 
that Mattie Jenkins should be held as a 
trustee of the fund for this purpose.—Jen- 
kins, plaintiff in error v. Metropolitan Life 
Insurance ‘Company, defendant in error. 
Wade et al., cross-defendants in error. 
Colorado Supreme Court. December 21, 
1944. 10 CCH Lire Cases 409. 


John T. Dugan, Richard Peete, S. M. True, for 
plaintiff in error. 


Henry McAllister, for defendant in error. 
S. E. Cary, for cross-defendants in error. 


MILITARY EXEMPTION CLAUSE 
DEATH ON LEAVE OF ABSENCE 


(OHIO) 


e Status v. activities 
Public policy 





While on a two day leave of absence from 
the army, at a hotel at El Paso, the in- 
sured was accidently killed by falling out of 
a window. The defendant disclaimed lia- 
bility on the principal ground that the policy 
contained a military exemption clause. The 
clauses relating to military service were as 
follows: The company, ; 

‘hereby agrees to pay ... provided. . . that 
death shall not have resulted from bodily in- 
juries sustained while participating in aviation 
. . . nor sustained while the insured is in the 
military or naval service in time of war. 

“The insurance under this supplementary con- 
tract shall be suspended . .. while the insured 
is in the military or naval service in time of 
war; in which event that portion of the addi- 
tional premium received by the company but 
unearned during the period of such suspense 
shall be refunded.”’ 


The plaintiff maintained that by applying 
well settled rules of construction of insur- 
ance policies, the military clauses in this 
policy made it mandatory to construe these 
clauses as meaning “activities” and not 
“status” as the basis of exemption; and that 
if these clauses, under proper rules of con- 
struction, attempt to make status and not 
activities the basis of exemption of liability, 
they are null and void as against public 
policy. The defendant maintained that these 
clauses are plain, unambiguous, need no 
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construing and make status of the insured 
the basis of exemption; and that in so do- 
ing they are valid provisions and not void 
as against public policy. The court held 
that the language was clear and unambigu- 
ous, and plainly made status of the insured 
in military or naval service the ground of 
exemption from liability. It further held 
that the clause, so construed, was not against 
public policy. Judgment for the defendant-ap- 
pellee was affirmed by the Court of Appeals. 
Bending, appellant v. The Metropolitan Life 
Ins. Co. Ohio Court of Appeals. January 
19, 1944. 10 CCH Lire Cases 340. 


Paul V. House, for appellant. 
Fitzgibbon & Fitzgibbon, for appellee. 


NON-ASSIGNABILITY AND 
“FACILITY OF PAYMENT” CLAUSE 


(ILLINOIS) 
e Assignment before and after loss 
distinguished 
Public policy 





Immediately after the death of the insured, 
proof of death was made, and the beneficiary 
made an assignment of his interest under 
the contract to the plaintiffs, funeral direc- 
tors, in order to pay the expenses of the 
burial of the deceased insured. The assign- 
ment was delivered to the insurer, who re- 
fused to honor it, and refused to pay the 
sum due under the policy. The assignee 
thereupon sued the insurer. The policy con- 
tained a clause reading as follows: ‘“Non- 
assignability. Any assignment or pledge of 
this Policy or of any of its benefits shall be 
void”. It also contained a Facility of Pay- 
ment clause which provided that 


“If the beneficiary does not surrender this 
policy with due proof of death within 30 days 
after the death of the insured, or if the bene- 
ficiary is the estate of the insured, or is not 
legally qualified to give a valid release, or dies 
before the insured, the death benefit will, upon 
surrender of this policy, with due proof of 
death, be paid to the executor or administrator 
of the insured, but in any such case the com- 
pany may in lieu of payment to the executor or 
administrator, pay the death benefit to any per- 
son named as beneficiary, or to any relative by 
blood or connection by marriage of the insured 
appearing to the company to be equitably en- 
titled to such payment.”’ 


The plaintiffs, assignees, sued the insurer 
and obtained a judgment in the trial court, 
which however was reversed in the Appel- 
late Court; the latter court then granted a 
certificate of importance to the Supreme 
Court, which court reversed the Appellate 
Court and affirmed the judgment for plain- 
tiffs entered by the trial court. 


“The general rule, supported by a great 
wealth of authority, is that general stipula- 
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tions in policies, prohibiting assignment 
thereof except with the insurer’s consent, or 
upon giving some notice, or like conditions, 
have universally been held to apply only to 
assignments before loss, and, accordingly, 
not to prevent an assignment after loss, of 
the claim or money then due in respect to 
the loss. The Appellate Court at- 
tempts to differentiate and distinguish this 
case in its application to the present issue, 
and holds that the “Facility of Payment” 
clause prevents the vesting of the proceeds 
in any individual. There might be some 
force to this position if the beneficiary had 
not made the assignment or surrender 
within the thirty days period, but, in this 
case, it is admitted that the assignment and 
proof of death was made within the thirty 
days period. . It would seem that the 
opinion of the Appellate Court is based, to 
a certain extent, upon the contention of the 
insurance company that it will slow up pay- 
ments and increase the cost of operation 
of the company if this bar against assign- 
ment is not upheld. But these practical rea- 
sons do not revitalize a contract against 
public policy.” The judgment for the plain- 
tiff was affirmed.—Lain et al., appellants v. 
Metropolitan Life Insurance Company. 
Illinois Supreme Court. November 22, 
1944. 10 CCH Lire Cases 333. 

Fisher & Fisher, Joseph Fisher, Chicago, IIl., 
for appellants. 

Hoyne, O’Connor & Rubinkam, Nathaniel Rubin- 
kam, Melvin L. Gibbard, Chicago, Ill., for 
appellee. 


REINSTATEMENT OF POLICY—WAIVER 


(ARKANSAS) 


@ Death of insured before reinstatement 
Course of dealing between insurer 
and insured 


“Rarely were premiums paid when due, and 
defaults in payments thereof were more 
often the rule than the exception.” For sev- 
eral weeks prior to August 3, 1943, the in- 
sured had failed to pay premiums. On that 
date the sum of $3.06 was paid to E. E. 
Thompson, agent for appellant, and an ap- 
plication for reinstatement of the policy, 
purporting to have been signed by the in- 
sured was delivered to Thompson. A re- 
ceipt was given to the beneficiary (who paid 
the premium) which recited that “If the 
company accept the revival application, the 
amount will be credited on the premium 
receipt book belonging with the policy, other- 
wise the money will be refunded.” The in- 
sured died four days later. The insurer 
having no notice of the death of the insured, 
formally approved the application for rein- 
statement on August 16, 1943. Suit was 
brought on the policy, and at the trial de- 
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fendant insurance company requested a per- 
emptory instruction, on the ground that the 
approval of the application for reinstate- 
ment by the home office having occurred 
after the death of the insured, it was ineffec- 
tual to reinstate the policy. The court de- 
nied this request, and the jury brought in a 
verdict for the plaintiff beneficiary. To 
sustain the judgment the appellee argued 
that the provisions of the policy and of the 
receipt as to reinstatement were waived and 
the insurer estopped to set them up because 
of the history of the dealings between the 
company’s agent and the insured. There 
was proof that there had been defaults on 
prior occasions such as would cause the 
policy to lapse under the strict terms there- 
of; but that, at such times, the insurer had 
accepted overdue premiums without requir- 
ing an application for reinstatement. From 
this prior course of dealing, the appellee 
argued that there was a waiver and estop- 
pel. The court held that the provisions as 
to reinstatement were not waived by the 
insurer; that the period of time involved to 
establish the alleged course of dealing was 
not of sufficient duration to cause an estop- 
pel. Moreover, here there was pending a 
formal application for reinstatement. The 
judgment was reversed and the cause dis- 
missed.—Life and Casualty Insurance Com- 
pany of Tennessee v. Walters. Arkansas 
Supreme Court. November 13, 1944. 10 
CCH Lire Cases 344, 

Sidney F. Keeble, Moore, Burrow, Chowning & 
Hall, for appellant. 

Kenneth C. Coffelt, for appellee. 


SUICIDE EXCLUSION CLAUSE 


(GEORGIA) 


e Prima facie case 
Wrists cut by razor blade 


At the beginning of the trial there was a 
legal presumption against death by suicide 
and the insurance company had the burden 
of rebutting this presumption by evidence. 
In reviewing the evidence, and holding that 
the presumption had been rebutted and that 
a prima facie case of suicide had been made 
out, the court said: “There was no evi- 
dence from which the jury could have found 
that the insured was killed by some other 
person. Then did he accidentally inflict the 
wound upon himself which caused his 
death? His talking to his wife over the 
long-distance telephone, her immediate call- 
ing of the hotel where he was stopping and 
asking them to send someone to her hus- 
band’s room to see about him; the hotel au- 
thorities, complying with her request, the 
finding of the insured alone in his room 
lying on the floor clad only in his under- 
shirt, his body bloody and a large puddle 
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of blood on the floor, a bloody razor blade 
on a telephone stand or table near him, with 
cuts from one to two inches long, made by a 
knife or some sharp instrument, on the inside 
of each wrist, on the left forearm, and at the 
elbow where the arm closes; that he also 
had old scars across each wrist which were 
apparently cuts made by a “knife, razor, or 
some instrument;” furthermore, while the 
insured called his wife over long distance 
telephone and told her that he was cut, there 
was no evidence that he sought assistance 
from the hotel office or otherwise, and that 
when he was discovered in this condition 
he would not cooperate with the doctors or 
others who sought to aid him and save his 
life, plus the proper introduction in evidence 
by the defendant of a certified copy of the 
death certificate, made out by the only phy- 
sician who saw him soon after he arrived at 
the hospital, and who attended him, all made 
out a prima facie case that the cause of his 
death was the cause given in the death cer- 
tificate, to wit, suicide.” The trial court’s 
judgment directing a verdict for the insurer 
was afirmed.—Hamilton v. Metropolitan 
Life Insurance Company. Georgia Court 
of Appeals. December 4, 1944. 10 CCH 
Lire Cases 375. 


Clint W. Hager, J. F. Kemp, J. D. Tindall, At- 
lanta, Ga., Orrin Roberts, Monroe, Ga., for 
plaintiff. 

Victor Smith, Smith, Smith & Bloodworth, At- 
lanta, Ga., J. C. Knox, Morris Kelley, Monroe, 
Ga., for defendant. 


SUICIDE EXCLUSION CLAUSE—DROP 
FROM HOTEL WINDOW 


(TEXAS) 


@ Presumption against suicide 
Burden of proof 


A successful accountant, happily married, in 
comfortable financial circumstances, the in- 
sured at the age of thirty-four, was found 
dead on the grating of the sky-light of the 
hotel. Several months ago he was attacked 
by acute arthritis in his knee, and remained 
in bed several weeks, and was on crutches 
several weeks more. He had become psy- 
choneurotic, i. e., he had imaginary ail- 
ments. But on the day of his death he 


seemed to be in good spirits. His health. 
had improved lately, he was able to walk 
and drive his car, and he had phoned his 
business associates that he would return 
to his office in a few days. When found, 
his pocketbook containing his papers was 
intact, but it contained no money, although 
he usually carried money. A window screen 
on the fourteenth floor of the hotel was 
found, after his death, to be unhooked. The 
engineer testified that he had checked all 
the screens on that hallway about thirty 
minutes before, and they were all fastened. 
There was a heel mark on the window sill, 
such as could have been made by rubber 
heels, of the kind that the insured was wear- 
ing. There was evidence that the insured 
often had attacks of difficulty in breathing, 
going out on the porch for fresh air. It 
was a warm night. The insurer denied lia- 
bility on the ground that the insured had 
committed suicide. The plaintiff recovered 
judgment in the trial court on the theory 
that suicide had not been proven; that the 
insured may have been robbed, slugged, 
and thrown out of the window; or that he 
may have sat on the windowsill to get some 
air and fallen accidentally. In upholding 
the trial court’s ruling that the issue of sui- 
cide was for the jury, the court said: “While 
the physical circumstances are consistent 
with the theory of suicide, they do not de- 
mand that conclusion. There is no cir- 
cumstance which is wholly inconsistent with 
accident, or a slugging and robbery. The 
absence of motive for suicide and the folly 
of not waiting a few weeks for the policy to 
become incontestable are facts to be 
weighed. The jury were properly left to 
make the inferences and to consider the 
reasonable probabilities.” Although the trial 
judge’s instruction to the jury that the “law 
creates” a presumption against suicide was 
not accurate, the appellant cannot complain 
of it, since it is verbatim one of its requests 
to charge. Judgment for the plaintiff was 
affirmed.—The Franklin Life Insurance Com- 
pany, appellant v. Heitchew. United States 
Circuit Court of Appeals, Fifth Circuit. De- 
cember 15, 1944. 10 CCH Lire Cases 393. 


E. T. Brooks, Abilene, Tex., for appellee. 


Tom K. Eplen, Frank E. Smith, Abilene, Tex.. 
for appellant. 
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The Trade of Thinkers 


“The law is not the place for the artist or the poet, the law is the calling of 


thinkers”—Mr, Justice Holmes. 
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Negligence 
Other than Automobile 


IN THE CURRENT PARADE OF oF WAT 


AMUSEMENT PARK—FALL ON 
FLOOR OF AMUSEMENT DE- 
VICE: 

Knowledge by defendant ( Mass.) 

BEVERAGE BOTTLE FALLS FROM 
GRANDSTAND: 

Res ipsa loquitur—Sole and exclu- 
sive control (Kan.) 

DENTIST’S LIABILITY—FAILURE 
TO EXTRACT ROOT: 

Presumption of skill (La.) 

EVIDENCE—MOUSE IN BEVER- 
AGE BOTTLE: 

View and photographs (D. C.) 

EXPLOSION OF BEVERAGE 
BOTTLE: 

Res ipsa loquitur inapplicable 
(Fla.) 
Hearsay testimony (Tex.) 

EXPLOSION OF THERAPEUTIC 
LIGHT BULB: 

Duty to inspect and 
bulb (Cal.) 


page 52 


page 52 


page 53 


page 54 


page 55 
page 54 


shield light 


page 56 
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AMUSEMENT PARK—FALL ON FLOOR 
OF AMUSEMENT DEVICE 


(MASSACHUSETTS) 
e Knowledge by defendant 





One of the amusement devices in the Fun 
House was the “Joy Bowl”’—a revolving 
disc propelled by electricity. Near the en- 
trance to the “Joy Bowl”, the plaintiff 
stepped “upon something soft, his foot 
slipped and he lost his balance, and 
fell forward right onto the Joy Bowl,” and 
was injured. The substance on which he 
slipped was an accumulation of candy and 
paper, in a “gooey and sticky” condition. 
The Joy Bowl was operated by one of de- 
fendant’s employees who sat in a box above 
and slightly to one side of the Joy Bowl, 
from which position he had a view of the 
bowl and the area surrounding it. It was 
part of this employee’s duty to keep the 
floor clean, but he wa’ unable to recall 
whether he had swept the floor on the day 
of the accident. Another employee also 
had the duty of keeping the floor clean and 
he was seen walking around the “Bowl” 
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“MAGIC EYE” DOORS—SUDDEN 
CLOSING: 
Prospective customer injured 
(N. C.) 
MALPRACTICE—FAILURE TO RE- 
MOVE TUMOR: 

Error in instructions (Neb.) 
MUNICIPALITY’S LIABILITY— 
RUNAWAY POLICE HORSE: 

“Facility of transportation” (N. Y.) page 58 
RAILROAD’S LIABILITY TO 
TRESPASSERS: 
Bodies found in refrigerator car 
(Tenn.) 
STATE HOSPITAL’S LIABILITY— 
CARE OF MENTAL PATIENT: 
Insufficient number of attendants 
(N. Y.) 
SELF-SERVICE CUSTOMER IN- 
JURED: 
Act of third party (Mass.) 
TRAIN COLLISION—RELEASE 
OF JOINT TORTFEASORS: 
Community of fault (Pa.) 


page 57 


page 57 


page 5: 


page 5 
page 60 


page 59 
i HUNT 
prior to the accident. A directed verdict 
for the defendant was sustained on appeal. 
“Although the area around the “Bowl” 
could be observed by an employee of the 
defendant, whose duty it was to clean the 
floor, there was no evidence that he had 
seen the substance on which the plaintiff 
slipped, and the nature and condition of it 
were such that an inference would not be 
warranted that it had been on the floor so 
long that it should have been seen and re- 
moved.”—Mandigo v. Hamid Amusement 
Co., Inc. Massachusetts Supreme Judicial 
Court, Worcester. October 26, 1944. 11 
CCH NEGLIGENCE CAsEs 544. 

J. F. Driscoll, for plaintiff. 

S. B. Milton, R. C. Milton, for defendant. 


BEVERAGE BOTTLE FALLS 
FROM GRANDSTAND 
(KANSAS) 


® Res ipsa loquitur 
Sole and exclusive control 





The defendant had the exclusive right to 
sell refreshments and bottled beverages to 


JANUARY 


2) 





IHU 


ge 59 


ge 60 


ge 59 


TN 


‘dict 
veal. 
yw)” 
the 
the 
had 
ntiff 
of it 
tt be 
r so 
1 re- 
nent 
licial 


11 


the public attending baseball games at the 
Wichita stadium. Plaintiff had charge of a 
certain baseball team which played a game 
at night in the stadium. After the game was 
over plaintiff remained until his players were 
ready to leave. As he started to leave the 
stadium and while he was walking along 
a travelway west of the grandstand, an 
empty beverage bottle was knocked from 
the upper ledge of the grandstand or thrown 
therefrom so as to fall about thirty feet and 
strike him on the head, seriously injuring 
him. Besides setting up these facts, the 
plaintiff's petition alleged that the defend- 
ant catering company’s employees were the 
only persons in the grandstand, where they 
were engaged in gathering up empty beverage 
bottles; and that the beverage bottle was 
wrongfully knocked or thrown by one of them 
from the upper level of the grandstand. The 
trial court overruled a demurrer to the 
plaintiff’s petition; on appeal it was held 
that the demurrer should have been sus- 
tained, as the petition failed to state a case 
of res tpsa loquitur liability, on which theory 
it was grounded. 

“The principal dispute between appellant 
and appellee is whether appellant had sole 
and exclusive control and management of 
the instrumentality causing the alleged in- 
jury. We think it unnecessary to set out in 
detail the respective arguments made by 
them. In support of the trial court’s ruling 
appellee contends the instrumentality caus- 
ing the injury was the bottle alleged to have 
been thrown or knocked from the upper 
ledge of the grandstand, and that the grand- 
stand was no part of the instrumentality; 
that defendant had the exclusive right to 
sell the bottled beverages and that when the 
bottle was knocked from the upper ledge 
of the grandstand or was thrown, no one but 
appellant and his agents were in the grand- 
stand. Taking up that phase of the matter 
we think it is implicit in the allegations 
that the bottled beverages were sold to 
customers and the bottles left with the 
customers, who made some disposition of 
the empty bottles, which were not picked 
up and recovered by appellant and his em- 
ployees until some time later. In the time 
intervening between sale and recovery, it 
may hardly be said the appellant was in the 
sole and exclusive control of the bottles. 
Nor do we think it may be said the allega- 
tions of the petition show the grandstand 
was no part of the instrumentality. For 
the bottle to be knocked from the upper 
ledge of the grandstand, presupposes some- 
one placed the bottle there. That may or 
may not have been a safe place. No one 
contends appellant had such exclusive con- 
trol of the grandstand, much less that he 
or his employees placed the bottle on its 
ledge.” The trial court’s ruling was re- 


versed and the cause remanded with direc- 
tions to sustain the demurrer.—Sipe v. 
Helgerson, d. b. a., The Wichita Catering 
Company, appellant. Kansas Supreme Court. 
December 9, 1944. 11 CCH NEGLIGENCE 
CASES 639. 

Glenn Porter, Getto McDonald, Dwight S. Wal- 
lace, William Tinker, Arthur W. Skaer, Wichita, 
Kan., for appellant. 


I. H. Stearns, E. P, Villepigue, Wichita, Kan., 
for appellee. 


DENTIST’S LIABILITY—FAILURE TO 
EXTRACT ROOT 


(LOUISIANA) 


e@ Presumption in favor of skill of pro- 
fessional men 


When the dentist extracted her teeth the 
crown broke off from the root, of one of 
them. The rest of her teeth were extracted, 
and the dentist made her a plate. She says 
that on the visit to the defendant’s office 
following the unsuccessful extraction he 
again gave her gas, and told her that this 
time he had extracted the root. This last 
the dentist denied, saying that he told her 
that it would be best to let nature take its 
course and let the root loosen and work 
upward first. She continued treatment with 
the dentist for the adjustment of the plate, 
complaining of pain over the site of the 
broken root. The dentist told her that the 
pain was due to pressure of the plate over 
that area of her gums. After continued 
complaints, he took an X-ray, and found 
the root was present and was the source 
of the plaintiff's trouble. He again tried 
to extract it, but was not successful. He 
recommended plaintiff to go to another 
dentist who, by nerve blocking, could ex- 
tract it. This plaintiff did not do. When 
she became ill, her physician was called in. 
He sent her to a hospital, operated, and re- 
moved the root. Plaintiff (and her husband) 
sued for alleged negligence of the defendant. 
Judgment was for the plaintiff in the trial 
court. On appeal this judgment was reversed. 
All of the expert witnesses, both those for the 
defendant as well as those for the plaintiff, 
agreed that the fact that the tooth broke, leav- 
ing the root in the plaintiff's mouth was not 
uncommon, and certainly was not negli- 
gence. The defendant’s procedure in not 
forcing a removal of the root after break- 
ing the crown, was proper; there would be 
some danger in probing and cutting around 
the jawbone at that time, probably causing 
permanent injury to some important nerves. 
That the usual and best method to follow 
was to let nature help out; in due time the 
root would naturally come closer to the 
surface of the gum thus making the oper- 
ative procedure much easier and far less 
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dangerous. The important thing to watch 
. was for the development of any infec- 
tion on or about the root, and upon the 
appearance of such infection to proceed at 
once to remove it. But here the defendant, 
at the time of taking the X-ray, had located 
the source of the infection, and though he 
was unsuccessful in his second attempt to 
extract it, he recommended the plaintiff to 
another dentist who could do the technique 
necessary to make the extraction success- 
fully, Plaintiff did not follow his advice 
“If Mrs. Brashears submitted to the 
method of operation he suggested, very 
probably all the pain and trouble she com- 
plains of and the necessity of having had 
to go to the hospital to have the root of 
her tooth removed would have been avoided. 
From a careful consideration of all the 
testimony we conclude that plaintiffs have 
failed to overcome the presumption which 
the law creates in favor of professional men 
such as doctors of medicine and dentists, 
to the effect that they have done their duty. 
The burden was on them to prove the want 
of a reasonable or ordinary care of skill on 
the part of the defendant and this they have 
not done.” The judgment for the defendant 
was affirmed.—Brashears et al. v. Peak. 
Louisiana Court of Appeal, First Circuit. 
December 13, 1944. 11 CCH NEGLIGENCE 
CAsEs 686. 
J, Oliver Bouanchaud, Baton Rouge, La., for 
appellants. 
Taylor, Porter, Brooks & Fuller, Baton Rouge, 
La., for appellee. 


EVIDENCE—MOUSE IN 
BEVERAGE BOTTLE 


(DISTRICT OF COLUMBIA) 


®@ View of plant 
Photographs F 
Discretion of trial judge 


For injuries caused by drinking from a bottle 
of Coca-Cola manufactured by the defend- 
ant, in which bottle a dead mouse was 
found, the jury awarded the plaintiff $1,250. 
The defendant assigned error of the trial 
judge in refusing to permit the jury to 
view and inspect the plant of the defendant, 
where the Coca-Cola was prepared and 
bottled; and in refusing to admit in evi- 
dence, photographs of the plant. Ordinarily 
appellate courts will not reverse a ruling 
granting or refusing a view by the jury 
unless an abuse of discretion is shown. 
After the plaintiff had made a prima facie 
case by showing that there was a mouse in 
the bottle from which he drank, “Defend- 
ant, being unable to account for this par- 
ticular bottle, depended upon the testimony 
of its assistant manager, who detailed the 
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various steps by which such drink was usu- 
ally manufactured, and described the me- 
chanical safeguards against contamination 
and the complicated machinery employed. 
Defendant attempted to clarify this testi- 
mony by photographs of the machinery, but 
was not permitted to do so. ... Thus a 
point was reached when the jury might 
with profit have visited the plant and sup- 
plemented by visual means that which they 
had heard from the witness stand. The 
plant was but a few blocks from the court- 
house. It was, with one minor and irrelevant 
exception, in identically the same condition 
as at the time plaintiff's drink was bottled. 
Nor does the record show that the inspec- 
tion would have caused undue expense or 
delay. Taking all these circumstances to- 
gether, we feel the trial judge should in 
the exercise of his discretion have granted 
defendant’s request for an inspection of the 
plant by the jury. We think his refusal to 
do so deprived the jury of the means of 
better understanding and interpreting the 
evidence and, especially in view of the ex- 
clusion of the tendered photographs, preju- 
diced defendant and constituted reversible 
error. Six photographs were offered show- 
ing various parts of defendant’s plant and 
machinery. They were admittedly taken five 
years before plaintiff's drink was bottled, 
but the uncontradicted evidence was that 
they faithfully depicted the plant exactly as 
it was at that later date, that the machinery 
had not been moved and was in identically 
the same condition as at the time of plain- 
tiff’s injury, except for a minor difference 
which had nothing to do with the case. 
The evidence was further that except for 
occasional routine repair work on the ma- 
chinery, nothing had been done to alte. 
its appearance or operation. We rule it was 
error to exclude the photographs.” The 
judgment for plaintiff was reversed, and 
the case remanded for a new trial—Wash- 
ington Coca Cola Bottling Works, Inc., 
appellant v. Kelly. Municipal Court of 
Appeals, District of Columbia. December 
1, 1944. 11 CCH NEGLIGENCE CAsEs 656. 
Richard W. Galiher, Henry I. Quinn, for ap- 
pellant. 

Lester Wood, for appellee. 


EXPLOSION OF BEVERAGE BOTTLE-— 
RES IPSA LOQUITUR 


(TEXAS) 


@Handling of cases of coca cola 
Overcharging of bottles 
Hearsay testimony 


The defendant delivered some cases of Coca 
Cola to the grocery of Fronk, the plaintiff’s 
employer. Each case contained 24 bottles, 
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in four rows of six bottles each, and weighed 
approximately 40 pounds and was equipped 
with handles, one on each end. Some five 
or six minutes after this delivery, plaintiff- 
petitioner, a boy 15 years old, who was 
working for Fronk, had to move two of 
these cases from the top of a stack to get 
at a case of another drink underneath. In- 
stead of grasping the case by the handles, 
he took in one hand the two inside bottles 
at one end of the case and in the other 
hand the two inside bottles at the other 
end, squeezed the tops together with one 
finger between the tops, and thus lifted and 
held the case. As he was lifting the first 
case to place it on a nearby sugar sack and 
while “the complete case was in mid-air 
and touching nothing besides my hand” one 
of the bottles in his right hand exploded, 
severely cutting and injuring his right wrist. 
The plaintiff, in his suit, relied on several 
specific acts of negligence charged against 
the defendant relating to overcharging the 
bottle with carbonic gas so as to make it 
highly explosive. The defendant alleged 
that the plaintiff was negligent in handling 
the case, which negligence caused or con- 
tributed to the plaintiff’s injury. The trial 
court excluded testimony offered by the 
petitioner (1) that employees of respondent, 
in making deliveries of Coca Cola to Fronk’s 
store, often handled the cases in the same 
way that he was handling the case at the 
time of the explosion, and (2) that he had 
been told by respondent’s employees that 
that was the proper way to handle them. 
The trial court directed a verdict for the 
defendant at the close of the petitioner’s 
case, on the ground that he had improperly 
handled the case after it left respondent’s 
hands; and so that he had failed to prove 
a cause of action. This was affirmed by the 
Court of Civil Appeals. On appeal to the 
Supreme Court the case was reversed and 
remanded for a new trial. 


“When the plaintiff shows the bottle has 
been handled with ordinary care by all per- 
sons touching it after it left the defendant’s 
hands and that its condition has undergone 
no change, res ipsa loquitur is applicable. 
... So, in this case, the Coca Cola having 
passed out of respondent’s possession into 
the hands of petitioner when the bottle ex- 
ploded, it was petitioner’s burden to show 
by a preponderance of the evidence that 
he was handling it with due care.” On 
the matter of how respondent’s employees 
handled the cases both Fronk and the pe- 
titioner testified that the employees handled 
the cases in the same manner as did the 
respondent at the time of his injury. “We 
think it was error to exclude this testimony. 
There is no claim that the case petitioner 
was moving at the time of the explosion 
had undergone any change, but there is a 
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dispute as to whether he was handling it 
with due care; in fact, respondent con- 
tends that petitioner’s testimony shows as 
a matter of law that he was handling it 
negligently. It was to help the jury solve 
this question that the excluded testimony 
was admissible. It was relevant, not as an 
excuse for any negligent act petitioner may 
have committed, but to show, if it did, what 
would constitute negligence on his part in 
handling the case. Evidence of custom is, 
of course, admissible as tending to prove 
what an ordinarily prudent man would do 
... We do not hold that this testimony is 
conclusive that petitioner was handling the 
case with ordinary care when the bottle 
exploded. All we say is that the jury was 
entitled to have it to help them determine 
from a preponderance of all the evidence 
whether he was so handling it. Then, if 
and after careful handling is so established, 
it will be the province of the jury to deter- 
mine from the circumstances attending the 
explosion, under the rule of res ipsa loquitur, 
whether respondent was guilty of negli- 
gence because of ‘defectivenéss’ or ‘over- 
charging of said bottle’ . . . We think that 
the trial court properly excluded the testi- 
mony that petitioner had been told by re- 
spondent’s employees that the manner in 
which he was moving the case was the 
proper way to handle it. This testimony 
was that the drivers for ‘the Coca Cola 
people’ had told him that such was the 
proper way to handle the cases; that they 
were the drivers who made the delivery on 
the day he was hurt; that the truck had 
the words ‘Coca Cola Bottling Company’ 
printed on it; and that ‘he followed their 
instructions and handled them (the cases) 
like they told me to.’ We do not think this 
was proof of any such agency as would 
authorize these drivers to issue any ‘instruc- 
tions’ on behalf of respondent. Therefore 
the testimony was hearsay.’”—Honea, etc., 
petitioner v. Coca Cola Bottling Company. 
Texas Supreme Court. November 29, 1944. 
11 CCH NEGLIGENCE Cases 594. 


White & Yarborough, Dallas, 
tioner. 


Tex., for peti- 


Henry D. Akin, Robertson, Leachman, Payne. 
Gardere & Lancaster, Dallas, Tex., for re 
spondent. 


(FLORIDA) 


®@ Directed verdict upheld 
Res ipsa loquitur inapplicable 


Coca-Cola was delivered to the grocer in 
six-bottle cartons. He would stack them up 
in the store, where the customers could, and 
did, help themselves to a carton. With an 
order of groceries, a carton of Coca-Cola 
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was delivered by the grocer to the home 
of the minor plaintiff's mother. The minor 
plaintiff, with his mother’s permission took 
the bottle of Coca-Cola to open it, and it 
exploded in his hand. The plaintiff relied 
on the doctrine of res ipsa loquitur. The 
trial court directed a verdict for the defend- 
ant, which ruling was affirmed on appeal. 
“No court has ever held that recovery may 
be had in such cases, under the res ipsa 
loquitur doctrine, without an affirmative 
showing on the part of the plaintiff that 
after the bottle left the possession of the 
bottler it was not subjected to any unusual 
atmospheric changes or changes in temper- 
ature, or that it was not handled improperly 
up to the time of the explosion. . . . The 
record in this case shows that after all 
packaged “Coca-Cola” purchased by the 
Magic City Grocery Company for resale in 
six-bottle cartons left the possession of the 
Miami Coca Cola Bottling Company the 
cartons were stacked eight to ten high 
by the cash counter in the store of the 
grocery company. Undoubtedly, every cus- 
tomer who left the store was required to 
pass in close proximity to this pile of pack- 
aged “Coca-Colas” as he went by the cash 
counter. That everyone who came in the 
store had access to the cartons; and that 
many customers actually handled them, or 
some of them, is perfectly evident from the 
fact that persons who purchased “Coca- 
Colas” were allowed to serve themselves 
without help from the store employees, and 
that the trade in cartoned “Coca-Cola” was 
so brisk that the stock had to be replen- 
ished three times a week. For aught that 
appears to the contrary, the bottle which 
exploded and caused injury to the plaintiff 
might easily have been handled improperly 
while stacked in the store by the cash 
counter. The testimony is absolutely de- 
void of proof as to what happened to the 
carton of “Coca-Colas” ordered by Mrs. 
Hughs from the time it left the Magic City 
Grocery Company until it was delivered to 
the Hughs’ home by truck. The proof does 
not negative the fact that the “Coca-Colas” 
might have been improperly handled in 
the Hughs home. In the state of the 
record it cannot be said,that there is such 
proof that the bottle was not handled im- 
properly in the store, or by the delivery 
boy, or in the home, after it left the hands 
of the manufacturer, ” The judgment 
for the defendant was affirmed.—Hughs, 
etc., appellants v. Miami Coca Cola Bottling 
Company. Florida Supreme Court, Special 
Division A. December 5, 1944. 11 CCH 
NEGLIGENCE CASEs 654. 


E. P. Brigham, L. J. Cushman, for appellants. 


McKay, Dixon & DeJarnette, for appellee. 
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EXPLOSION OF THERAPEUTIC 
LIGHT BULB 


(CALIFORNIA) 


e@ Patient injured 
Duty to inspect and shield bulb 


Defendant, a licensed chiropractor, had been 
treating plaintiff for arthritis and neuritis 
over a number of years. The treatment 
consisted in part of exposure to the rays of 
certain therapeutic lamps in the defendant’s 
office. While taking one of these treat- 
ments plaintiff lay on a table with her back 
bared and exposed to a lamp which defen- 
dant had fixed in a position about two and 
a half feet above her. Defendant then left 
the room, leaving plaintiff unattended. 
After she had been under the light about 
fifteen minutes, the bulb broke or exploded 
without warning, the hot glass falling upon 
plaintiff's back and other parts of her body 
causing severe injuries. At the close of the 
plaintiffs’ evidence the trial court granted a 
non-suit. On appeal this was reversed. The 
defendant’s testimony, when he was called 
as the adverse party, showed that little or 
no inspection of the bulb had been made. 
Furthermore “The evidence shows that the 
lamp had no screen on it, although defen- 
dant did have screens on his other lamps. 
... He testified that prior to the accident 
he had used screens on the other lamps, 
although for the purpose of controlling the 
rays; and he stated, in response to a ques- 
tion by his own counsel, that after the ac- 
cident he had used these screens as a 
protective measure. From this evidence the 
trier of fact could reasonably have inferred 
that the screens would not have interfered 
with the lamp and that they would have 
afforded at least some protection in the 
event of damage to the bulb. Defendant 
also conceded in his brief that if a screen 
had been used the injuries might not have 
been so serious “since only the smaller par- 
ticles of glass would drop through the 
screen.” The fact that an available safety 
device would not entirely prevent an acci- 
dent would not, of course, excuse defendant 
from employing it to minimize injuries. 
Defendant contends that there is no evi- 
dence of any similar explosions having oc- 
curred or that any manufacturer had 
recommended screens as a precautionary 
measure, and that, therefore, he had no rea- 
son to anticipate such an accident or take 
precautions to avoid it. We cannot hold as 
a matter of law, however, that defendant, 
had no duty to take such precautions, and, 
under the circumstances of this case, it is 
our opinion that defendant’s use of the lam» 
without a screen presented a question for 
the trier of fact upon the issue of negli- 
gence. Whether the occurrence was one 
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that was reasonably to be anticipated, was 
also a question for the jury. “The fact that 
the bulb broke or exploded in an unusual 
manner and fhat the exact cause of the acci- 
dent is unknown may be considered by the 
trier of fact, but it does not necessarily fol- 
low that defendant is free from liability as 
a matter of law.” The judgment of non-suit 
was reversed.—Crowe et al. appellant v. 
McBride. California Supreme Court. No- 
= 28, 1944. 11 CCH NEGLIGENCE CASES 
550. 

Harry P. Sweet, San Diego Trust & Savings 
Bldg., San Diego, Cal., for plaintiffs, appellants, 
Gray, Cary, Ames & Driscoll, Bank of America 
Bldg., San Diego, Cal., for defendant, re- 
spondent, 


“MAGIC EYE” DOORS- 
SUDDEN CLOSING 


(NORTH CAROLINA) 


@ Prospective customer injured 
Negligence not proven 


A victim of the robot age was recently 
denied recovery in North Carolina. The 
defendant store proprietor was accused by 
the irate pleader of negligently erecting, 
maintaining, and operating “a new fangled 
electrically controlled door” which suddenly 
closed upon and caught the plaintiff as she 
was entering the defendant’s store. Said 
the court: “There is a total lack of evidence 
of negligence in the erection, operation or 
maintenance of the “magic eye” doors. There 
is no evidence that the doors involved in 
the occurrence under investigation ever sud- 
denly closed before said occurrence, or 
ever before caught any one attempting to 
enter the store, notwithstanding the doors 
had been installed several months and 
thousands of customers had entered through 
the door openings. This want of evidence 
of negligence could only be supplied by as- 
suming that the mere facts of the plaintiff’s 
being caught by the sudden closing door 
and the injury consequent thereupon furnish 
such evidence. We could hardly go so far 
as to make such an assumption, since we 
are unable to see any evidence of negligence 
in the facts themselves. The proprietor of 
a store is not an insurer of the safety of a 
customer while on the premises. He owes 
only the duty to exercise ordinary care to 
keep the premises in a reasonably safe con- 
dition and to give warning of hidden perils 
or unsafe conditions in so far as can be as- 
certained by reasonable inspection and su- 
pervision. The owner of a store is not 
an insurer of the safety of those who enter 
his store for the purpose of making pur- 
chases, and the doctrine of res ipsa loquitur 
is not applicable. Before the plaintiff can 
recover he must, by evidence, establish ac- 


tionable negligence. ... There is no evi- 
dence that the door under investigation ever 
suddenly closed in the manner alleged prior 
to the occurrence in question to the knowl- 
edge of the defendant, or, indeed ever so 
closed before said occurrence. Such occur- 
rence was an unexpected event which the 
defendant was not required to anticipate or 
guard against. Persons are held liable by 
the law for the consequences of occurrences 
which they can and should foresee, and by 
reasonable care and prudence guard against.” 
The judgment for defendant was affirmed. 
—Watkins v. Taylor Furnishing Company, 
Inc. North Carolina Supreme Court. No- 
vember 17, 1944. 11 CCH NEGLIGENCE CASEs 
539. 

Douglass & Douglass, E. D. Flowers, for plain- 
tiff, appellant. 

T. Lacy Williams, for defendant, appellee. 


MALPRACTICE—FAILURE TO 
REMOVE TUMOR 


(NEBRASKA) 
e Error in instructions 


The family physician diagnosed plaintiff's 
ailment as “tumor or abscess of the uterus” 
and advised an operation. He sent plaintiff 
to defendant, a surgeon, to have the opera- 
tion performed. Shortly before operating, 
the defendant diagnosed the plaintiff’s con- 
dition as pregnancy. He did not inform 
either plaintiff or the referring physician of 
this diagnosis. He operated on plaintiff, re- 
moved her appendix, but believing that there 
was a foetus in the uterus, he did nothing 
about the claimed tumor. Eventually through 
tests by a third physician, to whom the 
plaintiff was referred by her family phy- 
sician, it was determined that the plaintiff 
was not pregnant, and that there was a 
tumor in the uterus; this, the third doctor 
removed. Claim was made against the estate 
of the surgeon who had first operated, for 
negligence in not removing the tumor for 
which purpose he was engaged, and for caus- 
ing plaintiff the pain, suffering and ex- 
pense incident to the second operation. The 
plaintiff recovered a judgment below. On 
appeal it was held that there was no error 
in the trial court’s refusing to direct a ver- 
dict for the defendant. There was evidence 
that the defendant should have made tests 
to determine whether or not the uterus was 
pregnant or contained a tumor. However 
the judgment was reversed because of pre- 
judicial instructions given by the trial court. 
The court should not have submitted to the 
jury the issue of the defendant’s having re- 
moved the appendix without the consent 
of the patient, since the evidence was that 
the appendix should have been removed, and 
that its removal caused no damage. Fur- 
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thermore, the jury were improperly instructed 
that during the operation, when the uterus 
was exposed, it was possible for the surgeon 
to determine by the use of reasonable care, 
whether or not the uterus was affected with 
a tumor. For the giving of these instruc- 
tions the judgment was reversed.—Douglas 
v. Johnson. Nebraska Supreme Court. No- 
_- 24, 1944. 11 CCH Necticence Cases 
3. 
Max Kier, Lincoln, Nebr., for plaintiff, appellee. 


Peterson & Devoe, Lester L. Dunn, Lincoln, 
Nebr., Kennedy, Holland, DeLacy & Svoboda, 
Omaha, Nebr., for defendant, appellant. 


MUNICIPALITY’S LIABILITY— 
RUNAWAY POLICE HORSE 


(NEW YORK) 


e@ Horse as “other facility of transpor- 
tation” 
Runaway as prima facie proof of 
negligence 


As the city policeman was in the act of 
mounting his horse, it reared and ran away. 
The plaintiff stopped, but was injured in the 
process of doing so. He sued the city, 
basing his complaint on Section 50-b of the 
General Municipal Law, which prior to 1941, 
provided that the City should be liable for 
its employee’s negligence in the operation 
of a municipally-owned vehicle. In 1941 an 
amendment was made enlarging and extend- 
ing the waiver of immunity of the munici- 
pality by adding after the word “vehicle” 
the words “or other facility of transporta- 
tion’. This amendment was in effect at the 
time of the accident. 

“While the section is remedial in character, 
it is also in derogation of the common law 
and must be strictly construed. We think, 
however, we do not ‘Go beyond the clearly 
expressed provisions of the act’ . . . when 
we hold that a horse used, as this police 
horse concededly was, to facilitate transpor- 
tation of a mounted policeman in the course 
of his duties, is a facility of transportation. 
No amount of statutory exegesis can argue 
away that plain matter of fact.” Plaintiff's 
proof that the city’s horse was running away 
unattended on the pubic highway estab- 
lished prima facie proof of defendant’s neg- 
ligence.” The evidence offered by the City 
was insufficient to meet this prima facie case. 
Judgment for the plaintiff was entered by 
the Appellate Division.—Bernardine, appel- 
lant v. City of New York, et al. New York 
Supreme Court, Appellate Division, First 
Department. December 15, 1944. 11 CCH 
NEGLIGENCE Cases 691. 

James R. Lyttle, for appellant. 

Murray Sendler, Ignatius M, Wilkinson, for re- 
spondent. 
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RAILROAD’S LIABILITY TO 
TRESPASSERS 


(TENNESSEE) 


@Bodies found in refrigerator car 
Invitation by railroad employees 
Respondeat superior 


Closed up in a refrigerator car on an all- 
day trip from Tennessee to Kentucky, when 
the car was opened up the following day, 
the bodies of plaintiff's decedents were found 
dead. The plaintiffs claimed that their dece- 
dents had entered the car with the 
knowledge, consent or invitation of the defend- 
ant’s employees, in order to travel from 
Evansville, Tennessee to Danville, Ken- 
tucky. That the said employees shut the 
door of the compartment of the refrigerator 
car which was loaded with bananas or other 
fruits and vegetables. That it was impos- 
sible for the men to escape from this com- 
partment of the refrigerator car and that 
when the car reached Danville, Kentucky, 
on the following day and the compartment 
was opened both men were found dead. 
That there were dangerous, deadly and 
suffocating fumes in such compartments 
which fact was known to the agents or 
servants of defendant but was not known 
to the deceaseds. That the acts of said 
agents or servants in the premises were 
negligent, wilful and wanton, and that de- 
fendant Railway Company was liable in con- 
sequence. On demurrer, the court dismissed 
these suits, and the plaintiffs appealed. This 
holding was affirmed on appeal. The de- 
cedents were trespassers. This refrigerator 
car was a part of a freight train, not equipped 
for the carriage of passengers and upom 
which, as is well known, passengers are 
not permitted to ride. ‘Viewing the cases 
as based on simple negligence of defendant’s 
employees, there can be no recovery. It is 
not averred in the declaration, nor is it 
claimed that defendant’s employees in charge 
of this freight train were either expressly or 
by implication authorized by defendant to 
extend the invitation to these men to get 
into the refrigerator car or that this act 
of the employees was in any sense or degree 
within the scope of their employment or 
in furtherance of defendant’s business, Un- 
der such circumstances there can be no 
recovery against the master.... Nor can 
there be any recovery if the case be viewed 
as one of willful and wanton negligence on 
the part of defendant’s employees—if they 
shut the men up knowing that conditions 
in the compartment were such, by reason 
of fumes or lack of air, that human life 
could not endure therein. . . . The master 
here was under no contract whatever with 
the dead men. The employment of these 
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trainmen did not contemplate the use of 
force by them, except perhaps in ejecting 
trespassers from this freight train. Cer- 
tainly it was not contemplated that the 
trainmen would invite trespassers into a 
freight car and shut the doors. True, as 
argued, it was part of the trainmen’s duty 
to shut the doors to protect the contents 
of the cars but it was no part of their 
duty to invite trespassers into the cars and 
to shut them up. Lastly, a refrigerator 
car cannot be regarded as a dangerous in- 
strumentality.” The judgment for the de- 
fendant was affirmed.—Fugate v. The 
Cincinnati, New Orleans & Texas Pacific 
Railway Company. Tennessee Supreme 
Court. December 2, 1944. 11 CCH Nectt- 
GENCE Cases 592, 

am Tedder, Rockwood, Tenn., for plain- 
tiffs. 

O. W. McKenzie, Dayton, Tenn., Whitaker, Hall 
Haynes & Allison, Chattanooga, Tenn., for de- 
fendant. 


TRAIN COLLISION—RELEASE OF 
JOINT TORTFEASORS 


(PENNSYLVANIA) 


eConductor injured 
Community of fault 


The plaintiff Koller was the conductor of 
a New York Central train. It was being 
operated over the tracks of the defendant 
Pennsylvania Railroad. At the time of the 
accident both trains were travelling on a 
permissive block, which, according to the 
rules of both railroads, permits the move- 
ment of one or more trains in the same 
direction in the block, and it is the duty 
of the engineer of any train entering such 
block to keep his train under such control 
that he can stop within the range of vision. 
Under the same rules, while a train is in 
the block, the operator of the tower can set 
the signal on “permissive” and the train 
following is thereby advised that the track 
is obstructed. While the New York Central 
train was thus travelling within the block, 
a Pennsylvania train was admitted to the 
block on such permissive signal. When the 
New York Central train slowed down pre- 
paratory to going upon the siding, its brake- 
man left the caboose and, as is also required 
by the safety rules, placed two torpedoes 
on the track to warn approaching trains 
of his train’s presence. After returning to 
the caboose the brakeman saw the Pennsyl- 
vania train approaching and immediately 
tried to attract its engineer’s attention by 
displaying and waving a regulation red flag. 
Perceiving that the approaching train was 
evidently not going to stop, the brakeman 
cried a warning to plaintiff; and jumped 


to safety. Plaintiff, being seated in the 
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upper part of the caboose, did not have time 
to vacate it before the Pennsylvania train 
crashed into and demolished it. As a re- 
sult, his one arm was amputated and a 
vertebra in his back crushed. The defend- 
ant does not dispute its negligence, but con- 
tends that if it is liable at all, it is jointly 
liable with the New York Central Railroad 
Company, and that since plaintiff released 
that Company for a consideration, it too 
was released. “There can be no doubt that 
if the New York Central had been joined 
as a defendant, the trial court would have 
been compelled to give binding instructions 
in its favor, because there is no evidence 
showing any liability on its part. It would 
have been declared blameless as a matter of 
law. The sole ground of the learned court 
below for granting judgment N. O. V. was 
that this release was given. We fully real- 
ize the correctness of the proposition : 
that there can be but one satisfaction for the 
same injury and that the release of one 
wrongdoer operates as a release of all... . 
But before there can be a joint tort, there 
must be a community of fault which oc- 
casioned the accident. . . . Here the testi- 
mony is clear and, when combined with the 
physical facts, leaves no room for doubt that 
the New York Central was in no way respon- 
sible for the accident. Since there was no com- 
munity of fault, there was no joint tort. 
In a situation such as this the law is equally 
clear that a release of one not shown to 
be liable does not release a _ tort-feasor.” 
Judgment was reversed and entered for the 
plaintiff, on the verdict of the jury in his 
favor.—Koller, appellant v. Pennsylvania 
Railroad Company. Pennsylvania Supreme 
Court, Western District. December 8, 1944. 
11 CCH Necticence Cases 607. 

Margiotti, Pugliese & Casey, Charles J. Margi- 
otti, 720 Grant Bldg., Pittsburgh, Pa., William 
C. Chase, Clearfield, Pa., for appellant. 

Robert D. Dalzell, Dalzell, McFall, Pringle & 
Bredin, 450 Fourth Ave., Pittsburgh, Pa., for 
appellee. 


STATE HOSPITAL’S LIABILITY— 
CARE OF MENTAL PATIENT 


(NEW YORK) 


eInsufficient number of attendants 
Patient hangs self 


Claimant’s son, aged 28 years, was a mer- 
chant seaman. In 1942 he became depressed 
over ship sinkings and the loss of his com- 
rades. He grew worse and one night slashed 
his wrists in a suicide attempt. At Bellevue 
he was examined and committed to Pilgrim 
State Hospital being received there on July 
22, 1942. On September 7, 1942, at 8:30 
P. M. he was found by an attendant, hanging 
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from a ventilator handle in the water section 
of his ward. He had suspended himself 
by the strap from the restraining sheet in 
which he had been placed sometime before 
5:00 P. M. and from which he had freed 
himself. He was not yet dead when dis- 
covered, but prompt medical attention given 
him was unavailing to revive him. His 
mother the claimant sued for damages. In 
allowing a recovery the court said: “The 
hospital authorities had ample warnings of 
the patient’s suicidal tendencies and were 
keeping him in restraint. But they violated 
their own rules which provide that no patient 
shall be kept in restraint continuously longer 
than two hours and that a patient in re- 
straint shall be visited at least every hour. 
This man was put in restraint earlier than 
5:00 P. M. and was not seen again by any 
attendant or employee until 8:30 P. M. 
Moreover, there was only one attendant for 
31 patients in the ward which was one for 
distufbed patients. Two patients of 
whom Dow was one, were in private 
rooms. At the time that Dow hanged him- 
self the one attendant was with 29 patients 
who were awake and in the day room. This 
was insufficient care in any aspect of the 
case. During fifteen years we have consis- 
tently held the state to accountability in 
situations like this one. Consistently the 
higher courts have sustained our findings. 

. The waiver of immunity from liability 
granted by an enlightened legislature in 1929 
has received favorable interpretation and 
judicial sanction. Progressive government 
accepts the responsibilities that the modern 
democratic state owes to the individuals in 
its society. It is now well established that 
the wards of the Empire State must have 
adequate care and supervision. In this in- 
stance the State of New York must respond 
in damages to the decedent’s legal repre- 
sentatives.” In awarding the claimant $10,000 
damages, the court found that the deceased 
could have been restored to society and 
usefulness by insulin shock treatment. The 
hospital wrote the claimant about a month 
before the death of her son that shock 
therapy was to be given to her son. Appar- 
ently this was not done. “Referring to the 
report [of a committee ,to study Insulin 
shock therapy] to the Governor, it is therein 
disclosed that 79.5 percent of 1128 dementia 
praecox patients treated with insulin shock 
therapy at Brooklyn State Hospital between 
January 1, 1937 and June 30, 1942 were able 
to leave the hospital. 71.1 percent returned 
to gainful employment and 55 percent be- 
came again members of society in the higher 
levels of usefulness. Herein is encourage- 
ment. However, confining ourselves strictly to 
the record in this case, we find therein 
sufficient evidence to determine that with 
reasonable certainty claimant’s intestate 
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would have responded to shock therapy 
and with proper care and treatment, would 
have been restored to usefulness in society, 
and we so find.”—Dow, Admx. y. The State 
of New York. New York Court of Claims. 
September 18, 1944. 11 CCH NEGLIGENCE 
Cases 533. 

William L. Standard, Charles Glatzer, New York, 
N. Y., for claimant. 


Nathaniel] L, Goldstein, Atty. General, Mortimer 
L. Michaels, Asst. Atty, General, for the State 
of New York. 


SELF-SERVICE CUSTOMER 
INJURED 


(MASSACHUSETTS) 
e@ Act of third party 


While the plaintiff was standing at the 
checking counter in the defendant’s self- 
service store, a woman in front of her, whose 
arms were loaded with merchandise, dropped 
one of the heavy cans she was carrying, 
and it fell on, and injured the plaintiff's foot. 
“The plaintiff was injured not by any negli- 
gence of the defendant, but by the act of 
a third person which the defendant could 
not reason ably be expected to anticipate and 
guard against.’—Waugh v. The Great At- 
lantic and Pacific Tea Company. Massa- 
chusetts Supreme Judicial Court, Suffolk. 
October 26, 1944. 11 CCH NEGLIGENCE 
Cases 543. 

Joseph J. McGovern, for plaintiff. 

C. W, O’Brien, for defendant. 
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We can see with the naked eye that the Payroll Savings Plan provides the most 


stable method of war financing! Under the X-ray of sound economics other im- 
portant advantages appear. 

A check on inflation, the Payroll Savings Plan helps industry to build the eco- 
nomic stability on which future profits depend. Billions, invested through this 
greatest of all savimgs plans, represent a “high level” market for postwar prod- 
ucts. Putting over this plan together also establishes a firmer, friendlier relation- 
ship between management and labor. 

To working America the Payroll Savings Plan offers many opportunities. 
Through this systematic “investment in victory,” homes, education for their chil- 
dren and nest eggs for their old age are within the reach of millions. 

These benefits to management and labor are national benefits. Instilling the 
thrift principle in the mind of the working men and women, the Payroll Savings 
Plan assures their future security—and is a definite contribution to the prosperity 
of postwar America! 
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